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In the Matter of the Complaint of 


Fucut Enocrneers’ INTERNATIONAL ASSOCIATION, 
EAL Cuaprter, AFL-CIO, 


Vv. 


Eastern Arr Lixzs, Inc. 


Answer of Eastern Air Lines, Inc. 


Comes now Eastern Air Lines, Inc. (“Eastern”), re- 
spondent in the above-styled proceeding, and answers the 
complaint of the Flight Engineers’ International Associa- 
tion-EAL Chapter (“FEIA-EAL”) dated September 10, 
1962, and urges that the Bureau of Enforcement and the 
Board promptly reject the request of FEIA-EAL for an 
investigation and hearing with respect to the matters 
contained in the complaint. 

The complaint omits many of the most significant facts 
which are pertinent to the dispute between Eastern and 
FEIA-EAL and it misrepresents many of the faets which 
are set forth in the complaint. In order to provide a rela- 
tively complete picture of the dispute and, at the same time, 
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avoid repetition of facts which are already in the Board’s 
files, Eastern is attaching hereto copy of its “Statement 
of Eastern Air Lines, Inc. with Respect to 1962 Flight 
Engineers Strike” (“Statement”)* filed by Eastern on 
September 14, 1962 in the Mutual Aid Pact Investigation, 
Docket 9977. Throughout this answer, Eastern will refer 
to the Statement for a fuller explanation of its answer, and 
Kastern intends that the Statement shall be deemed incor- 
porated herein by each such reference as fully and to the 
same effect as if set forth physically in the text of this 
answer. 
—54— 

In support of its answer, Eastern respectfully shows the 
following (the paragraphs in Section I of this answer have 
been numbered to correspond with the numbered para- 
graphs of the complaint) : 


I. 


Speciric ANSWERS TO ALLEGATIONS OF THE COMPLAINT 


1. astern denies that there is any basis in the Federal 
Aviation Act (“the Act”) for the complaint or for any of 
the relief sought in the complaint, or for a relitigation 
before the Board of matters which have been fully pre- 
sented to and adjudicated by the United States District 
Court for the Southern District of New York in two sep- 
arate actions and by the United States Court of Appeals 
for the Second Cireuit in an appeal from one of such 
actions (see Statement pp. 49-51). The decisions of the 
Courts in those cases are attached hereto. As can be seen 


“ Exhibits 18-63 to the Statement are omitted since they are 
not directly relevant to the complaint. 
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from the decisions themselves, the substance of the FEIA- 
EAL complaint has been litigated and relitigated before 
the Courts, and the contentions of FEIA-EAL have been 
rejected by the Courts in the most emphatic terms. Eastern 
respectfully submits that, after prosecuting two separate 
actions in Federal District Court, after appealing both de- 
cisions of the District Court (one such appeal is still 
pending before the United States Court of Appeals for 
the Second Circuit), and after losing its appeal in the first 
of the two actions, FEIA-EAL is in no position to reliti- 
gate before the Board the same substantive issues which 
were presented to and decided by the Courts. 


2. The allegations of paragraph 2 of the complaint are 
admitted. 


3. Eastern admits that FEIA-EAL is a voluntary, un- 
incorporated labor organization which in 1948 was desig- 
nated and certificated by the National Mediation Board 
under the Railway Labor Act as the exclusive collective 
bargaining representative of Eastern’s flight engineers. All 
other allegations of paragraph 3 are denied. 


4. Eastern admits that on December 31, 1958 it entered 
into a collective bargaining agreement with FETA-EAL 
establishing rates of pay, rules and working conditions of 
flight engineers employed by Eastern and that, except for 
errors in citation and quotation, the provisions quoted in 
paragraph 4 of the complaint were contained in said agree- 
ment. Further answering paragraph 4 of the complaint, 

—55— 
Eastern states that said agreement expired by its terms 
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on April 1, 1960, and that, even if the agreement had not 
expired, the provisions set forth in Section II B 2 (per- 
sistently mis-cited by FEIA-EAL as Section “II A 2” in 
this complaint and in its complaints, affidavits and briefs 
filed in the Federal District Courts) and Section XIX H 
as set forth in said agreement were finally and specifically 
eliminated by unilateral action taken by Eastern on July 
18, 1962 (see Statement pp. 29-30; also Statement pp. 15- 
16). Such unilateral action by Eastern has been upheld by 
the Federal Courts in the decisions attached hereto. All 
other allegations of paragraph 4 are denied. 


5. Eastern admits that during all material times it has 
assigned employees as flight engineers on all its aircraft 
from the seniority roster which was initially established 
pursuant to agreement between Eastern and FEIA-EAL; 
and Eastern further admits that, at all times when appro- 
priate under the law, Eastern gave effect to the rates of 
pay, rules and working conditions which were set forth in 
the agreement of December 31, 1958 between Eastern and 
FEIA-EAL. Eastern further alleges that its unilateral 
action in changing rates of pay, rules and working condi- 
tions on July 18, 1962 has been upheld as lawful by the 
decisions of the Federal Courts attached hereto. All other 
allegations of paragraph 5 are denied. 


6. Eastern admits the allegations of paragraph 6 of the 
complaint. Further answering paragraph 6, Eastern al- 
leges that FEIA-EAL has omitted the most significant 
facts relative to negotiations between the parties and the 
ultimate dispute which resulted in the strike of FELA- 
EAL, ineluding the facts that in February 1961 FEIA-EAL 
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illegally struck Eastern, the President appointed the Fein- 
singer Commission to solve the problems which caused that 
illegal strike, the Feinsinger Commission met with the par- 
ties and investigated the dispute for many months and 
issued its Reports recommending solutions, that Eastern 
and FEIA-EAL accepted the Feinsinger recommendations, 
that the National Mediation Board met with the parties 
in an effort to implement the Feinsinger Report, that im- 
plementation of the Feinsinger Report was specifically 

—d6— 
recommended by Emergency Board No. 144 (“the Kheel 
Board”), that the implementation recommended by the 
Kheel Board included elimination of the A & E mechanie’s 
license requirement and the elimination of Section XIX H 
of the former agreement, and that, despite FELA-EAL’s 
alleged acceptance of the Feinsinger recommendations, it 
persistently refused to negotiate and sign an agreement 
which would implement such recommendations even though 
Secretary of Labor Goldberg, Undersecretary of Labor 
Wirtz, the National Mediation Board, and Doctor Fein- 
singer, among others, repeatedly urged such implementa- 
tion and even though the President of the United States 
urged the parties to settle on the basis of such reecommen- 
dations (see Statement pp. 9-22). 


7. Eastern admits that following issuance of the Report 
of the Kheel Board the parties met and Eastern attempted 
to settle the issues in dispute, and that during such negoti- 
ations Eastern proposed to implement the Feinsinger Com- 
mission Report in the manner recommended by the Kheel 
Board, including elimination of the A & E mechanic’s li- 
cense requirement and Section XIX H of the former agree- 
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ment. Further answering paragraph 7, Eastern states that, 
despite FEIA-EAL’s previous acceptance of the Feinsinger 
Report, FELA-EAL at these negotiations refused to elim- 
inate the A & E license requirement and Section XIX H of 
the former agreement, elimination of which was necessary 
in order to give effect to the Feinsinger Report, such elim- 
ination having been specifically recommended by the Kheel 
Board. Eastern further alleges that its conduct in urging 
elimination of the A & E license requirement and the elim- 
ination of Section XIX H of the former agreement, and in 
unilaterally and finally eliminating such provisions on July 
18, 1962, has been specifically held to be lawful in the deci- 
sions of the Federal Courts attached hereto. All other 
allegations of paragraph 7 are denied. 


8. Eastern admits that effective 2 pm. EDT June 23, 
1962, FEIA-EAL engaged in a work stoppage against East- 
ern. Further answering paragraph 8, Eastern alleges that 
said work stoppage was caused by the adamant refusal of 
FEIA-EAL to accept arbitration or to accept or implement 
the reasonable and highly generous recommendations of 
the Feinsinger Commission, the Kheel Board, the Secretary 
of Labor and the various boards and commissions which 

—s7—— 
have considered the problem at Eastern and at the other 
airlines involved, and the further refusal of FETA-EAL to 
accept the recommendations of President Kennedy who 
described the FEIA-EAL strike as the “height of irre- 
sponsibility”. For a further description of the conduct of 
FEIA-EAL leading up to the strike see Statement pp. 16- 
22. All other allegations of paragraph 8 are denied. 
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9. Eastern admits that on July 17, 1962 Eastern and 
FEIA-EAL met in Washington, D. C. under the auspices 
of the Secretary of Labor and that Eastern made a serious 
and conscientious effort to settle the strike. Eastern fur- 
ther admits that on that date Eastern submitted to FEIA- 
EAL a letter, a copy of which is attached to the complaint 
as Exhibit 1, and reference should be made to that letter 
for an understanding of its contents. All other allegations 
of paragraph 9 are denied. 


10. Eastern admits that at the meeting in Washington 
on July 17 and 18, 1962, FEIA-EAL submitted a “proposal” 
which was rejected by Eastern because said “proposal” 
was not reasonably responsive to any proposal made by 
Eastern and represented departure from the recommenda- 
tions of the Feinsinger Commission, the Kheel Board, the 
Secretary of Labor and all other neutral persons who had 
studied the dispute. Eastern further admits that, upon 
failure of FEIA-EAL to accept Eastern’s proposal of July 
17, 1962, Eastern issued to all of its individual striking 
engineers a letter dated July 18, 1962, copy of which is 
attached to the complaint as Exhibit 2, and reference should 
be made to that letter for an understanding of its contents. 
Eastern’s actions have been upheld by the Courts. All other 
allegations of Paragraph 10 are denied. 


11. Eastern admits that on July 19, 1962 Eastern made 
plans and took action which would make it possible for 
Eastern to replace all jet flight engineers who failed to 
return by the July 24, 1962 deadline set in Eastern’s letter 
of July 18, 1962. Eastern further admits that on July 19 
Eastern wrote a letter to Mr. Charles H. Ruby, President 
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of the Air Line Pilots Association (“ALPA”), a copy of 
which letter is attached to the complaint as Exhibit 3. Ref- 
erence should be made to such letter for an understanding 
of its contents. Eastern’s actions have been upheld by the 
Courts. All other allegations of paragraph 11 are denied. 
—58— 
12. Eastern admits that on July 20, 1962 it entered into 
an agreement with ALPA, copy of which is attached to the 
complaint as Exhibit 4. Reference should be made to said 
agreement for an understanding of its contents. Eastern’s 
actions have been upheld by the Courts. All other allega- 


tions of paragraph 12 are denied. 


13. Eastern admits that ALPA is the duly designated 
collective bargaining representative of pilots in the employ 


of Eastern. All other allegations of paragraph 13 are 
denied. 


14. Eastern admits that on July 23, 1962 the Secretary 
of Labor proposed a method which he believed would settle 
the dispute between Eastern and FEIA-EAL, and that the 
quotations set forth in paragraph 14 represent a portion 
of Secretary Goldberg’s proposal. Further answering para- 
graph 14, Eastern states that Secretary Goldberg’s pro- 
posal would not have settled the dispute but would have 
postponed a settlement, would have subjected Eastern to 
the probability of a further strike over the same issues and 
would have given FEIA-EAL the opportunity to obtain 
(through arbitration in which the Kheel Board recommen- 
dations previously rejected by FELA-EAL would have 
been treated as a “floor”) to obtain even greater benefits 
than were available before the strike which President Ken- 
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nedy termed “the height of irresponsibility”. For a fuller 
description of Eastern’s activities during the strike up to 
July 23, 1962 and its reasons for rejecting Secretary Gold- 
berg’s proposal of that date, see Statement pp. 22-33. All 
other allegations of paragraph 14 are denied. 


15. Eastern admits that it rejected the proposal of Sec- 
retary Goldberg for the reasons set out in Kastern’s answer 
to paragraph 14 of the complaint. All other allegations of 
paragraph 15 are denied, and Eastern specifically denies 
that FEIA-EAL’s response to Secretary Goldberg’s pro- 
posal constituted an “acceptance” thereof (see Statement 
p. 32). 


16. Eastern admits that on July 27, 1962 Eastern can- 
celled a previously scheduled meeting with FEIA-EAL. 
All other allegations of paragraph 16 are denied (see State- 
ment p. 34 for a fuller account of Eastern’s activities in 
relation to ALP.A and FEI-EAL immediately after July 27, 
1962). 

—59— 

17. Eastern admits that on August 3, 1962 it entered into 
an agreement with ALPA, Copy of which is attached to the 
complaint as Exhibit 5. Reference should be made to said 
agreement for an understanding of its contents. Eastern’s 
actions have been upheld by the Court. All other allega- 
tions of paragraph 17 are denied. 


18. Eastern admits that on August 6, 1962 it entered into 
an agreement with ALPA, copy of which is attached to the 
complaint as Exhibit 6. Reference should be made to said 
agreement for an understanding of its contents. EHastern’s 
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actions have been upheld by the Court. All other allega- 
tions of paragraph 18 are denied. 


19. All allegations contained in the introductory para- 
graph of paragraph 19 are denied. 


19 A. Eastern admits the allegations of paragraph 19 A. 


19 B. Eastern admits that on November 18, 1957 ALPA 
made a demand upon Eastern, a portion of which is quoted 
in paragraph 19 B of the complaint. All other allegations 
of paragraph 19 B are denied. For a relatively complete 
description of the facts referred to in paragraph 19 B and 
in the subsequent portions of paragraph 19 see Statement 


pp. 1-8. 


19C. All allegations of paragraph 19 C are denied. Fur- 
ther answering paragraph 19 C Eastern states that FEIA- 
EAL flagrantly misrepresents even the one-sided account 
set forth in Exhibit 7 attached to the complaint, as even 
that account makes it clear that what Eastern was urging 
upon ALPA on September 3, 1958 was a program whereby 
the flight engineers would not be required to secure a pilot’s 
license and thus would not “fall within” ALPA’s “jurisdic- 
tion” and would not “enhance ALPA’s position in securing 
a revision of the craft and class determination from the 
National Mediation Board and the making of the require- 
ment mandatory by the Civil Aeronautics Board”. Further 
answering paragraph 19 C Eastern states that its conduct 
in the Fall of 1958 was the natural and reasonable result 
of the long period of negotiations, mediation, Emergency 
Board proceedings and recommendations described in some 
detail at pp. 1-5 of the Statement. Specific reference is 
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made to pp. 3-4 of the Statement where it is noted that 

—60— 
Kastern actually incurred a pilot strike threat (which was 
avoided only by a Court Order obtained by Eastern) in an 
effort to implement the recommendations of Emergency 
Boards Nos. 120 and 121 without impairing the bargaining 
rights of FEIA-EAL. For a fuller explanation of the mat- 
ters referred to in paragraph 19 ©, see the affidavit of 
William Van Dusen attached hereto, such affidavit being 
identical with one filed by Eastern in the United States 
District Court for the Southern District of New York in 
response to allegations of FEIA-EAL which were identical 
with those presented in the complaint. 


19D. Eastern admits that ALPA threatened a strike 


against Eastern on October 4, 1958 and that Eastern ob- 
tained a temporary restraining order preventing such strike 
and that the statement quoted in paragraph 19 D (except 
for typographical errors) was contained in Eastern’s re- 
quest for a temporary restraining order. All other allega- 
tions of paragraph 19 D are denied. 


19E. Eastern admits that on November 12, 1958 it 
entered into a collective bargaining agreement with ALPA, 
a portion of which is quoted in paragraph 19 E and that 
such agreement was filed with the National Mediation 
Board, Washington, D. C. and retained by the Board “in 
escrow”. Eastern further admits that the contents of said 
agreement became known to FEIA-EAL in or before April 
1962. All other allegations of paragraph 19 E are denied. 


19 F, Eastern admits that on January 1, 1959 ALPA re- 
fused to resume flying until certain agreements could be 
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negotiated and signed and that on that date Eastern and 
ALPA executed a Memorandum of Understanding, a copy 
of which is attached to the complaint as Exhibit 8. Refer- 
ence should be made to said Memorandum of Understand- 
ing for an understanding of its contents. All other allega- 
tions of paragraph 19 F are denied. Eastern specifically 
denies that it has construed the Memorandum of Under- 
standing of January 1, 1959 as “requiring pilots to replace 
Flight Engineers in the event the Flight Engineers are on 
strike”. Eastern construes the agreement as requiring the 
pilots to fly jet aircraft when there are three members in 
the cockpit having the qualifications called for by said 
Memorandum of Understanding. 
—61— 

19 G. Eastern admits that the quoted statement contained 
in paragraph 19 G is a statement which Eastern has made. 
All other allegations of paragraph 19 G are denied. 


19H. Eastern admits that in January 1960 ALPA con- 
tended that Eastern should give certain of its pilots quali- 
fied on DC-8’s training to qualify them for a flight engi- 
neer’s certificate and threatened to strike in support of its 
contention, and Eastern obtained injunctive relief prevent- 
ing said strike. All other allegations contained in said 
paragraph 19 H are denied. 


191. Hastern admits that on June 7, 1960 a pilots’ strike 
started at Eastern over whether an investigator of the 
Federal Aviation Agency would be permitted to ride in the 
forward jump seat in the cockpit of jet aircraft and that 
Eastern obtained injunctive relief against the strike, which 
strike terminated on June 21, 1960. All other allegations 
contained in said paragraph 19 I are denied. 
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19 J. All of the allegations of paragraph 19 J are denied. 


19K. All allegations of paragraph 19 K are denied. Fur- 
ther answering paragraph 19 K, Eastern states that it has 
on a few occasions suggested to representatives of FETA- 
EAL that a merger between FEIA and ALPA would be in 
the best interests of all concerned if accomplished on fair 
and reasonable terms which would adequately protect the 
rights of FEIA-EAL and its members. Eastern’s sugges- 
tion of merger as a solution to the dispute was consistent 
with the solutions offered by many governmental boards 
and disinterested persons, including Emergency Boards 
Nos. 120 and 121, the Feinsinger Commission, the Kheel 
Board, Secretary Goldberg and President Kennedy. East- 
ern has at no time made such a merger a condition of nego- 
tiation or settlement with FEIA-EAL. Eastern’s actions 
have been upheld by the Court. 


20. Eastern admits that on August 8, 1962 it made a fur- 
ther offer to FEIA-EAL, such offer taking the form of a 
combined suggested agreement and a further letter sum- 
marizing the proposal, copy of such letter being attached 
to the complaint as Exhibit 9. Reference should be made 
to said letter for an understanding of its contents. Eastern 
further admits that on August 10, 1962 it sent a letter to 

—62— 
all individual striking flight engineers making available to 
such individuals the same terms and conditions which had 
been offered to FEITA-EAL and refused. Copy of said 
letter of August 10, 1962 is attached to the complaint as 
Exhibit 10 and reference should be made to such letter for 
an understanding of its contents. All other allegations of 
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paragraph 20 are denied. Eastern specifically denies that 
its offer of August 8 was “contrary to all prior offers”, as 
it was in fact the logical and necessary further step to be 
taken after rejection of its offer of July 17-18, 1962. East- 
ern further specifically denies that its offer of August 8, 
1962 was contrary to “the recommendations of all persons 
mediating the dispute” as Eastern’s offer was a necessary 
implementation of the recommendations of all mediators 
that those flight engineers who refused the Company’s offer 
of pilot training should be restricted to propeller aircraft. 
Moreover, Eastern sought in its offer of August 8, 1962 
and its letter of August 10, 1962 to keep open the possibil- 
ity of pilot training and future jet jobs for all flight engi- 
neers, as is apparent from Exhibits 9 and 10 attached to 
the complaint. Eastern’s actions have been upheld by the 
Court. 


21. All allegations of paragraph 21 are denied. For a 
more complete description of Eastern’s negotiations with 
FEIA-EAL in August 1962, see Statement pages 34 through 
38. 


22. The allegations of paragraph 22 are admitted. 


23. Eastern admits that, in response to Eastern’s letter 
of August 25, 1962, certain of the strikers filed documents 
designated as “grievances” which contained the language 
quoted in paragraph 23. All other allegations of paragraph 
23 are denied. 


24, Eastern admits that on or about September 5, 1962 
it sent a letter to each striker who had filed a so-called 
“grievance”, copy of said letter being attached to the com- 
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plaint as Exhibit 12. Reference should be made to said let- 
ter for an understanding of its contents. <All other allega- 
tions of paragraph 24 are denied. 


25. Eastern admits that on or about August 27, 1962 
FEIA-EAL sent a letter to Eastern, copy of which is at- 
tached to the complaint as Exhibit 13. Reference should 

—63— 
be made to said letter for an understanding of its contents. 
All other allegations of paragraph 25 are denied. 


26. Eastern admits that on or about September 5, 1962 
Eastern sent a letter to FEIA-EAL, copy of which is at- 
tached to the complaint as Exhibit 14. Reference should 
be made to said letter for an understanding of its contents. 


All other allegations of paragraph 26 are denied. 


Further answering paragraph 26, Eastern states as fol- 
lows: 


1. Eastern believes that the agreement of December 
31, 1958 has been terminated since the “duration 
clause” of that agreement provided that it would “con- 
tinue in full force and effect until April 1, 1960 and 
shall renew itself without change until each successive 
April 1 thereafter unless written notice of intended 
change is served by either party hereto upon the other 
at least 30 days prior to April 1 in any year”. As 
noted in the complaint (paragraph 6) notices of in- 
tended change were given by both parties in February 
1960. Such notices of intended change were very gen- 
eral, opening the entire agreement, and were followed 
by more specific proposals which related to most of 
the provisions of the agreement. Under similar cir- 
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cumstances, it has been held that the contract termi- 
nates upon expiration of the stated term. ALPA v. 
Southern Airways, 44 Lab. Cas. 17,460 (M.D. Tenn. 
1962). Moreover, it could hardly be seriously contended 
that Eastern is still bound by a contract which the flight 
engineers have not been willing to honor for the past 
three months. There is, at the minimum, a total lack 
of consideration for any obligation on Eastern’s part 
to observe the terms of the former agreement. 


2. Even if the agreement were still in effect, a 
“group grievance” by FEIA-EAL on behalf of the 
individuals involved would not be permitted. Section 
XVI relative to “discharge” or “discipline” calls for 
an “investigation and hearing provided that the flight 
engineer makes written request for an investigation 
and hearing within seven days”. Thus, if, as FEIA- 

aS 
EAL claims, the flight engineers had been discharged, 
only the individuals could file the request for relief 
under the contractual procedure. It is only general 
grievances (under Section XVII)—that is, not dis- 
charge or discipline cases—which may be filed by the 
flight engineer “through his representative”. 


3. In any event, Eastern’s former flight engineers 
have not been discharged, disciplined or dismissed in 
any sense which would entitle them to file and process 
grievances. Eastern has taken no action against the 
flight engineers to accuse them of wrongdoing or any 
conduct which would be a ground for discharge or 
discipline and it has not sought to discipline them in 
any way. Eastern simply replaced them, as the Courts 
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have held it had the right to do, when they failed to 
return to work. It is inconceivable that Eastern’s re- 
placement of strikers could become a grievance. FELA- 
EAL asserts (paragraph 8 of the complaint) that it is 
engaged in a “lawful work stoppage”. If so, its con- 
duct is a part of a “major dispute”, not a “minor dis- 
pute” which could be submitted to the grievance pro- 
cedure and the System Board of Adjustment. See 
Elgin, J.  E. Ry. v. Burley, 325 U.S. 711 (1945) and 
Chicago River and Indiana R.R. v. Railroad Trainmen, 
353 U.S. 30 (1957) for discussion of the differences 
between “major” and “minor” disputes. By the same 
token, Eastern’s use of “economic force” responsive to 
the FEIA-EAL strike is a part of the “major dispute” 
and FEIA-EAL has no right to submit to the grievance 
procedure or the Adjustment Board Eastern’s response 
to the strike when the strike itself clearly is not a 
“grievance” matter. If Eastern’s response had been a 
“lock-out” it obviously would not have been a “griev- 
ance matter” since the “lock-out” is universally recog- 
nized as the “opposite number” of the strike. A com- 
mon technique of an employer in the face of a strike 
is the replacement of strikers. Such economic action 
by employers is not the basis for a grievance. 

—65— 

The absurdity of FEIA-EAL’s contention in this 
respect is apparent when one recalls that it has been 
adjudicated three times, twice in the United States 
District Court and once in the Court of Appeals, that 
Eastern had the lawful right to replace the striking 
engineers; yet FEIA-EAL is now suggesting that the 
same issue be presented to EHastern’s Chief Flight 
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Engineer, then to Eastern’s Superintendent of Flight 
Engineers, then to an Adjustment Board made up of 
representatives of Eastern and FEIA-EAL, and finally 
to an arbitrator who, in the view of FEIA-EAL, would 
have the right to overrule the decisions of the Federal 
Courts. Such a suggestion is contrary to all law and 
precedent. It is now firmly established that the legality 
of the conduct of a “major dispute” is determined by 
the courts. Only “minor” disputes—those “growing 
out of grievances or out of the interpretation or appli- 
cation of agreements concerning rates of pay, rules, or 
working conditions” (Section 204 of the Railway Labor 
Act)—are subject to the grievance procedure and the 
Adjustment Board. 


. All allegations of paragraph 27 are denied. 
. All allegations of paragraph 28 are denied. 
. All allegations of paragraph 29 are denied. 
. All allegations of paragraph 30 are denied. 
. All allegations of paragraph 31 are denied. 
. All allegations of paragraph 32 are denied. 


. All allegations of paragraph 33 are denied. 


34. Eastern admits that Section 401 (k) (4) of the Fed- 
eral Aviation Act contains the provision quoted in para- 
graph 34 of the complaint. All other allegations of para- 
graph 34 are denied. 
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I. 


Genera, Answer TO FEIA-EAL Compiarnr 


Despite the record of many strikes and labor disputes in 
the airline industry, the type of proceeding requested by 
FELA-EAL in its complaint is extremely rare. Indeed, the 

—66— 
Board recently noted (ALPA v. Southern Airways, Docket 
11654, Order E-18560, decided July 5, 1962, p. 7, footnote 
11) that prior to that case “the Board has never had occa- 
sion to reach the merits of the issues involved” in this 
type of complaint. 

Whether or not there is a doctrine of “clean hands” or 
“estoppel” applicable to enforcement proceedings under 
the Federal Aviation Act, we submit that the Board should 
have in mind the following considerations (which are de- 
tailed in the Statement) in deciding whether to consider on 
the merits, in this case, the second enforcement proceeding 
of the type in the Board’s 24-year history: 


1. All of the substantive issues contained in the com- 
plaint have been adjudicated at the instance of FETA-KAL 
by two United States District Court judges and by the 
United States Court of Appeals for the Second Circuit. 


2. The leaders of FELA-HAL in 1958 and 1961 called the 
flight engincers out on illegal strikes against Eastern and 
refused to comply with court orders prohibiting the strikes. 


3. The FEIA-FAL leaders have struck Eastern in 1958 
and 1962 because of their stubborn refusal to accept reason- 


able and generous recommendations of Presidential Com- 


missions and Boards and high government officials designed 
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to avoid the strikes, which recommendations Eastern was 
willing to accept despite their very great cost. 


4. The leaders of FELA-EAL have struck Eastern, not 
to preserve the jobs or rights of their members, but to 
obtain a greater measure of security for the union and its 
leaders than has ever been granted to any union leadership 
—a degree of security which Eastern could not lawfully 
grant. 


5. The leaders of FEIA-EAL have passed up each of the 
many opportunities offered by Eastern and government 
officials to preserve the jobs and the security of their mem- 
bers while protecting the union itself, and have induced 
those members to remain out on strike and thus to lose 
their employment while the members of FELA on other 
airlines have preserved their jobs through acceptance by 
their leaders of the terms which were available to the 
FEIA-EAL leadership. 

—67— 

6. The leaders of FEIA-EAL have deliberately sought 
to prevent the flight engineers of other airlines (particu- 
larly TWA) from scttling on a basis recommended by the 
Government and satisfactory to such flight engineers. 


7. The leaders of FEIA-EAL have caused untold cost 
and hardship to 17,000 employees of Eastern (some 4,000 
of whom are still out of work) and many thousands of 
other persons, including customers, suppliers and stock- 
holders, through a strike which the President properly 
ealled “the height of irresponsibility.” 
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In the face of such a record, Kastern respectfully submits 

that there is no reason to grant FEIA-EAL the extraordi- 
nary relief sought in its complaint. 


Wuererore, Eastern requests that in accordance with 
Rules 205 and 206 of the Board’s Rules of Practice the 
Director of the Bureau of Enforcement advise the com- 
plainant herein that no enforcement proceeding will be in- 
stituted in whole or in part with respect to its complaint, 
finding that there are no reasonable grounds to believe 
that any provision of the Act or any rule, regulation, order, 
limitation, condition or other requirement established pur- 
suant thereto has been violated and that the FEIA-EAL 
complaint be denied and dismissed. 


Respectfully submitted, 


GAMBRELL, Hartan, Russet, 
Moye & RicHarpson 
Attorneys for Eastern Air Lines, Inc. 


By: /s/ W. Guen Harian 
W. Glen Harlan 
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In the Matter of the 


Murtvuat Aw Pacr Ixvestication 
——————— 


The purpose of this statement is to supplement the 
record of this proceeding with an outline of the facts of 
the dispute which led to the flight engineer strike at East- 
ern Air Lines, Inc. (Eastern) beginning June 23, 1962, 
the events occurring during the strike and the operation 
of the Mutual Aid Pact in relation to the strike. 


BackcGrounp oF THE STRIKE 


In November 1957 the Air Line Pilots Association, In- 
ternational (ALPA) demanded in negotiations with East- 
ern that the Agreement between ALPA and Eastern in- 
corporate a requirement that all flight deck positions on 
jet-powered aircraft be manned by qualified pilots in the 
employ of Eastern as pilots. Eastern rejected that demand. 

In the negotiations which were being conducted at the 
same time between Eastern and the Flight Engineers’ 
International Association, EAL Chapter (FEIA-EAL), the 
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latter demanded that the Agreement between Eastern and 
FEIA-EAL incorporate requirements as to qualifications 
(A & P or A & E mechanic’s license requirement) and as- 

=r 
signment (only employees on the FEIA-EAL seniority 
list to be allowed in flight engineer positions) of flight 
engineers which would assure that pilots could not serve 
as flight engineers in the flight deck crew of any Eastern 
aircraft. Eastern rejected that demand. 

Subsequent strike threats by both FEIA-EAL and ALPA 
led to the creation by the President of the United States 
of Emergency Boards No. 120 (with respect to flight en- 
gineers) and No. 121 (with respect to pilots) under Section 
10 of the Railway Labor Act to investigate and attempt to 
solve the disputes between Eastern and ALPA and FEIA- 
EAL. Mr. David L. Cole, as Chairman, Mr. Saul Wallen 
and Mr. Dudley Whiting constituted the membership of 
each of the two Emergency Boards. Because of the ob- 
jections of FEIA-EAL the two Emergency Board pro- 
ceedings were not consolidated, but each of the labor or- 
ganizations attended all hearings with respect to the other, 
and each organization was given an opportunity to rebut 
evidence presented by the other and such rebuttal was in 
fact presented. A major portion of the proceedings before 
the two Emergency Boards was devoted to discussion of 
the “crew complement issue”—1z.e., the qualifications which 
should be required of a flight engineer as a member of 
the cockpit crew on jet-powered aircraft, and the effect 
that the rival demands of the two organizations had and 
would have on harmony and safety in the cockpit. 
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On July 21, 1958 Emergency Boards Nos. 120 and 121 
issued their reports. While separate reports were issued, 
the material relating to the “crew complement issue” was 
substantially identical in both reports. With respect to the 
relations between the two unions in the cockpit, the Emer- 
gency Boards found in part as follows: 


(1) That the flight engineer is “an assistant to the 
pilot.” 


(2) That it is proper and normal that the pilots should 
be consulted “in respect to the qualifications of their help- 
ers.” 


(3) That high officials of the AFL-CIO (to which both 
ALPA and FEIA-EAL belong) “served as mediators” at 
United Air Lines in 1955 and “worked out an agreement 
which recognized the right of the management to require 
that flight engineers must also have pilot qualifications.” 

—72— 

(4) That high officials of the AFL-CIO had thoroughly 
investigated disputes between ALPA and FEIA-EAL and 
had repeatedly urged the two unions to merge. 


(5) That it is necessary to achieve maximum cooperation 
and harmony in the cockpit, that the “crew must work as 
nearly as possible as one man”, and that they must “think 
alike, they must instinctively understand any problem that 
arises and must be so similarly oriented that they will 
immediately respond to the moves or desires of the pilot 
in command.” 


25a 


Statement of Eastern Air Lines, Inc. With Respect to 1962 
Flight Engineer Strike (Attached to Eastern’s Answer) 


[72] 

(6) That the flight engineer on jet aircraft should have 

‘minimum pilot qualifications” (including a commercial 

pilot license and instrument rating), training for which 

should be given by Eastern to the existing flight engineers 

at company expense but on the flight engineers’ own time, 
thus assuring job protection for such flight engineers. 


(7) That pilots should be given an election to take flight 
engineer training while retaining their pilot seniority. 


(8) That the FEILA-EAL demand for job qualifications 
which would prevent pilots from serving as flight en- 
gineers should be withdrawn. 


(9) That a system of “cross seniority” should be estab- 
lished whereby flight engineers with the recommended 
“minimum pilot qualifications” would be placed on the 
pilot seniority list and pilots with flight engineer qualifica- 
tions would be placed on the flight engineers’ seniority list. 


(10) That the two unions should “promptly enter into 
discussions . . . for the purpose of agreeing on the ac- 
commodation of their respective contract seniority pro- 
visions to the recommendations herein made.” 


On August 20, 1958 Eastern agreed to accept the recom- 
mendations of Emergency Boards No. 120 and No. 121. 
ALPA agreed to accept the recommendations of Emer- 
gency Board No. 121 applicable to ALPA and on August 
22, 1958 Eastern and ALPA signed an Agreement to ef- 
fectuate such recommendations, subject to consent of 
FEIA-EAL to the extent such consent was necessary to 
effectuate such recommendations fully. FEIA-EAL re- 
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jected all the recommendations of Emergency Board No. 
120. 

Early in September 1958 Eastern believed that the 
Emergency Board recommendations might be made palat- 
able to FEIA-EAL if the flight engineers were not re- 

—3— 
quired to obtain a pilot’s license but were required only to 
take pilot training equivalent to that necessary to obtain 
the commercial piolt’s license and instrument rating. An 
attempt by Eastern to modify its acceptance of the Emer- 
gency Board recommendations to that extent led to a 
threat of a pilot strike on October 4, 1958, which strike 
was averted by a temporary restraining order. In sub- 
sequent discussions with FEIA-EAL, Eastern was in- 
formed that its proposed modification of the pilot license 
requirement would not make the Emergency Board recom- 
mendations more acceptable to FEIA-EAL. Therefore 
Eastern withdrew that proposed modification and, under 
the auspices of Member Leverett Edwards of the National 
Mediation Board, reached a Mediation Agreement with 
ALPA on November 12, 1958 effectuating the Emergency 
Board recommendations as follows: 


“1) Unless and until otherwise mutually agreed 
upon, the Company will not require its pilots to fly 
straight jet aircraft which require a flight crew of 
more than two unless the crew complement includes, 
in addition to the captain and the co-pilot, a third 
crew member who has a commercial pilots license with 
an instrument rating in addition to any other qualifi- 
cations he may possess.” 
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During the discussions with FEIA-EAL in October and 
November 1958 Eastern learned that its principal North- 
South competitor, National Airlines, Inc., had reached an 
agreement with FELA whereby a flight engineer could not 
serve on jet aircraft unless he had a commercial pilot’s 
license and instrument rating and that, pursuant to that 
agreement, National was planning to operate jet aircraft 
on the New York-Miami route in direct competition with 
Eastern throughout the peak winter season of 1958-1959. 
Eastern urged FEIA-EAL to make a similar agreement 
with Eastern, but FEIA-EAL adamantly refused. 

In November 1958 FEIA-EAL started an action against 
Eastern in the United States District Court for the South- 
ern District of Florida (Action No. 8867-M-Civil) in which 
it was alleged among other things that ALPA was un- 
lawfully bargaining and negotiating with Eastern “con- 
cerning the qualifications of the Flight Engineers and has 
threatened EAL, Inc. with a work stoppage, unless the 
Company agreed to impose job qualifications, demanded 
by ALPA, on the Flight Engineers”; that “ALPA has de- 
manded that EAL, Ine. require all Flight Engineers to 
become pilot qualified and/or obtain a pilot’s certificate”; 

—T4— 
that Eastern had advised FEIA-EAL that all flight en- 
gineers “would be required to have a commercial pilot’s 
license with instrument rating, if they desired to bid and 
be assigned to jet aircraft in the future”; and that FEIA- 
EAL was the certified representative of flight engineers 
in the employ of Eastern and “that no other association 
has any rights or claims to such representation, and that 
any agreement with any other association requiring addi- 
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tional job qualifications for Flight Engineers in the employ 
of EAL, Ine. would be illegal and void.” That action 
prayed for a declaratory judgment to the effect that FEIA- 
EAL “‘has the exclusive right to negotiate job qualifications 
for Flight Engineers in the employ of EAL, Inc.” and 
that ALPA has no “right to impose job qualifications on 
the Flight Engineers in the employ of EAL, Inc.,” and 
it was requested that a permanent injunction be issued 
against Eastern and ALPA “from negotiating or entering 
into a contract, which would in any way, directly or in- 
directly, affect the job qualifications, rules and working 
conditions of the Flight Engineers in the employ of EAL, 
Inc.” 

On November 24, 1958 FEIA-EAL called a strike against 
Eastern over the “crew complement issue”, which strike 
continued for 38 days, ending on December 31, 1958. That 
strike was supported by a walkout of the mechanics and 
related employees represented by the International Asso- 
ciation of Machinists—a walkout which would not have 
occurred except to support FELA-BAL. During a sub- 
stantial part of that period of strike at Eastern, and 
thereafter, National operated jet aircraft on the New York- 
Miami route with a three-man crew consisting of two pilots 
and a flight engineer having the minimum pilot qualfica- 
tions (commercial pilot license and instrument rating) 
which had been recommended by Emergency Boards No. 
120 and No. 121 and which would have satisfied the re- 
quirements of Eastern’s Mediation Agreement on Novem- 
ber 12, 1958 with ALPA. During the strike FEIA-EAL 
obtained a $200,000 loan guaranteed by the International 
Brotherhood of Teamsters. 
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On November 25, 1958 Eastern filed an answer and coun- 
terclaim in Action No. 8867-M-Civil which was brought by 
FEIA-EAL prior to the strike. In its counterclaim East- 
ern pointed out that a long period of negotiation, media- 
—T5— 
tion and investigation had resulted in “virtually complete 
agreement” between Eastern and FEIA-EAL with respect 
to outstanding contract issues between them, “except on 
one issue.” The counterclaim further stated: “That issue, 
which resulted in the deadlock which produced this long 
period of negotiation, relates to the qualification of flight 
engineers who will fly on the DC-8 straight jet airplane 
which Eastern has on order and expects to receive in 
1960.” Eastern pointed out that, in response to its proposal 
to implement the recommendations of Emergency Board 
No. 120 by giving flight engineers pilot training, FELA- 
EAL had “informed Eastern repeatedly that it would call 
a strike if Eastern insisted on any form of pilot training 
for any flight engineers”, and that on November 24, 1958 
at 10 am. FEIA-EAL had called a strike which Eastern 
believed to be due to the issue concerning pilot training. 
Eastern requested a preliminary injunction and a declara- 
tion by the Court that “the determination of the qualifi- 
cations and training necessary for Eastern’s flight en- 
gineers to perform their jobs with the highest degree of 
safety on jet aircraft is a matter lying solely within the 
discretion of management ...” After hearing, the Court 
granted a preliminary injunction stating in part as fol- 
lows: 


(1) “Some dispute also exists between the parties as 
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to items of wages, ete., but apparently the main dis- 
pute is over qualification standards.” 


(2) “It appears that the conflict between the plaintiff 
and defendant as to the pilot training for flight en- 
gineers is not a labor dispute within the meaning and 
effect of the provisions of the Railway Labor Act or 
the Norris-La Guardia Act.” 


(3) “It is the Court’s opinion that the setting of safety 
standards is ... a managerial decision.” 


The Court therefore enjoined a strike or work stoppage 
against Eastern ‘for the purpose of forcing defendant, 
Eastern Air Lines, Inc. to agree to alter or relinquish its 
additional training requirements for flight engineer em- 
ployees represented by plaintiff” or for the purpose of 
requiring Eastern “to bargain upon its present require- 
ments for training or qualifications of flight engineers on 
jet passenger aircraft.” 
—76— 
Notwithstanding the preliminary injunction, the strike 
continued and FEIA-EAL pretended throughout the 38- 
day strike that it was striking over rates of pay, rules 
and working conditions despite the fact that it was com- 
mon knowledge that the issue preventing a settlement was 
the pilot training issue, and in fact the strike was not 
settled until Eastern withdrew its demand that jet flight 
engineers have pilot training, after which all issues were 
quickly settled. It should be noted also that the pilot 
training issue caused the strike at Eastern in November 
and December 1958 even though EHastern’s first jet air- 
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eraft were not scheduled for delivery until 1960 and even 
though Eastern’s competitor, National Airlines, Inc., was 
flying jet aircraft in 1958 with FELA representing the 
flight engineers who accepted the pilot training require- 
ments. 

On December 31, 1958 Eastern and FEIA-EAL signed 
agreements terminating the strike. As part of the settle- 
ment, Eastern withdrew without prejudice (for the dura- 
tion of the basic collective bargaining agreement scheduled 
to expire April 1, 1960) its demand that flight engineers 
on jet aircraft have minimum pilot qualifications. 

Upon completion of the settlement with FEIA-EAL, 
Eastern immediately notified ALPA and stated its inten- 
tion of resuming operations immediately. ALPA responded 
to the effect that no operations would be resumed until 
a back-to-work agreement between Eastern and ALPA had 
been signed and until a further agreement had been reached 
governing the terms and conditions on which a third quali- 
fied pilot would be carried as a member of the crew on all 
jet aircraft. 

On January 1, 1959, Eastern entered into an Agreement 
with ALPA providing in part as follows: 


“1. Unless and until otherwise mutually agreed, on 
straight jet aircraft which requires a flight crew of 
more than two, Eastern will assign in addition to the 
captain and the co-pilot, a third pilot crew member 
who has a commercial pilot’s license with an instru- 
ment rating. Such third pilot shall be third in com- 
mand and be on the Eastern Air Lines pilots’ seniority 
list. 
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“2. On all such straight jet aircraft at least one 
of the three crew members described above shall be 
qualified to provide relief in other required flight crew 
positions to the extent that all such positions can be 
filled in an emergency by one or more of such three 
crew members.” 

i 
A copy of said agreement of January 1, 1959 was promptly 
given to FEIA-EAL, and receipt was acknowledged by 
officers of that union. 

Similar agreements were signed by ALPA with Ameri- 
ean Airlines, Inc., Trans World Airlines, Inc. and Pan 
American World Airways, Inc. On information and belief, 
such agreements have not been challenged in court by 
FEIA (which represents the flight engineers of those car- 
riers) except at Trans World Airlines where such a chal- 
lenge was dismissed in Flight Engineers’ International 
Assn., TWA Chapter v. Trans World Airlines, Civil No. 
62-949, 45 C.C.H. Lab. Cas. 17,649 (S.D.N.Y. May 24, 
1962), and at Eastern where the Court on September 4, 
1962 denied a request by FEIA-EAL for a preliminary in- 
junction to prevent enforcement of the agreement. Flight 
Engineers’ International Association v. Eastern Air Lines, 
Inc. and Air Line Pilots Association, Civil Action No. 
62-2900 (S.D.N.Y.). 

In January 1960 ALPA served notice on Eastern that, 
in ALPA’s opinion, Eastern was not complying with the 
Agreement of January 1, 1959 in that Eastern was not 
providing the third pilot crew member on jet aircraft 
with adequate opportunity to receive flight engineer train- 
ing. ALPA further notified Eastern that until a training 
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program deemed by ALPA to be adequate “is agreed upon 
between the Association and the Company ... the MEC 
of the pilots of EAL hereby informs the pilots of BAL, 
Inc. that no jet aircraft will be flown by line pilots for 
flight training purposes.” Upon receipt of such notifica- 
tion, Easern submitted the dispute to the Eastern Air 
Lines Pilots’ System Board of Adjustment for decision in 
accordance with the Agreement between Eastern and 
ALPA, and then filed an action in the United States Dis- 
trict Court for the Southern District of Florida pursuant 
to which it obtained a temporary restraining order against 
the work stoppage threatened by ALPA. The litigation 
subsequently was settled by agreement of Eastern and 
ALPA to submit the dispute over training to final and 
binding arbitration under the terms of the Railway Labor 
Act. The arbitration resulted in a decision that Eastern 
must make available to the third pilot on jet aircraft the 
training necessary to qualify as a flight engineer. Eastern 
resisted the requirement of further flight engineer training 
for pilots because of the well-known objection by FEIA- 
EAL to such training. 

—78— 

In February 1960 Eastern and FEIA-EAL exchanged 
general notices of intent to change the collective bargain- 
ing agreement between them which was scheduled to expire 
April 1, 1960, and such general notices of intended change 
were followed by more specific proposals for change. 

On February 17-23, 1961, the flight engineers employed 
by Eastern, as well as those employed by six other major 
United States air carriers, engaged in an illegal work 
stoppage. Such illegal strike occurred after a refusal by 
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FEIA-EAL to negotiate intensively with Eastern pursuant 
to a specific request by Eastern for such negotiations on 
February 9, 1961. 

It is an accepted fact that the flight engineers struck 
to protest the decision of the National Mediation Board on 
United Air Lines determining that pilots and flight en- 
gineers employed by United constituted a single craft or 
class of employees. For example, Secretary of Labor Gold- 
berg issued a statement on February 21, 1961 in which he 
said among other things: 


“In the immediate background of these strikes is the 
stated fear of the men involved that the decision of 
the National Mediation Board in File No. C-2946, in- 
volving United Air Lines, jeopardizes their jobs with 
the other carriers which they are striking, and their 
union’s bargaining rights and status. The United Air 
Lines decision is, by its nature, limited to that air 
line and the parties to that proceeding. It does not 
automatically apply to other air carriers. Mr. Francis 
O’Neill, Chairman of the National Mediation Board, 
has made a public statement of his similar view.” 


The Feinsinger Commission appointed by President Ken- 
nedy on February 21, 1961 made a similar statement con- 
cerning the cause of the strike as follows: 


“The immediate cause of the walkout was the decision 
by . . . the National Mediation Board that all flight 
deck personnel on United Air Lines, both pilots and 
flight engineers, constituted a single craft or class un- 
der the Railway Labor Act who should vote together 
to select a single union to represent them.” 


~ 
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On February 18, 1961 Eastern sought and obtained from 
the United States District Court for the Southern District 
of Florida a temporary restraining order against the illegal 
walkout of Eastern’s flight engineers. However, the flight 
engineers ignored the Court’s order and did not return 
to work. On February 20, 1961 the Court issued an order 
directing the flight engineers to show cause why they should 
not be found in contempt for their violation of the re- 
straining order. That show cause order did not bring the 

—79— 
flight engineers back to work and on February 23, 1961 
the Court issued two similar orders returnable on February 
24, 1961. 

On February 21, 1961 the so-called Feinsinger Commis- 
sion was created by President Kennedy “‘to consider dif- 
ferences that have arisen regarding the performance of 
the flight engineers’ function, the job security of employees 
performing such function, and related representation 
rights” of ALPA and FEIA—the so-called “crew comple- 
ment issue”. 

In connection with the creation of the Feinsinger Com- 
mission, Secretary Goldberg announced a program of “no 
reprisals” as follows: 


“So that the Commission I have proposed may operate 
without pressure and in an atmosphere conducive to 
its effective work, I have requested and obtained the 
assurance of the struck carriers that, provided the 
men promptly return to work, there will be no dis- 
ciplinary action taken against the strikers: that the 
status quo under existing agreements will be main- 
tained; and there will be no change of training proce- 
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dures or effect on representation rights until the Com- 
mission has concluded its work, which hopefully should 
be within 90 days.” 


Pursuant to that assurance of “no reprisals”, Eastern’s 
counsel advised the District Court in Miami as follows on 
February 24, 1961: 


“Your Honor, as was pointed out to you yesterday, Mr. 
Goldberg and the President have asked the air lines 
to enter into this agreement with the various unions 
to end the strike. We had a national crisis which af- 
fected not only the Miami area and the areas served 
by Eastern, but the entire country; and in view of 
that, Eastern did enter into an agreement that it 
would seek no reprisals, and Eastern is not at this 
time pushing any contempt proceedings or any other 
action.” 


Nevertheless, FEIA-EAL was held in civil contempt and 
was fined $25,000. That contempt order was later vacated 
by the United States Court of Appeals for the 5th Circuit 
on the ground that, upon withdrawal of Eastern’s request 
for a contempt citation, the Court could proceed only as 
for criminal contempt. The District Court then ordered 
the United States Attorney to investigate the possibility 
of criminal contempt proceedings against FEIA-EAL, and 
the matter is now pending in the District Court. 

FEIA and Eastern participated fully in the Feinsinger 
Commission proceedings, as did the other air carriers and 
ALPA. 

The Feinsinger Commission issued two reports. The 
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first on May 24, 1961 made general recommendations for 
settling the dispute, urged the parties to negotiate on such 
recommendations, and stated with respect to the dispute 

—80— 
between FEIA and ALPA: “The most obvious solution 
to this problem is merger or some form of consolidation. 
In the considered opinion of the Commission, neither peace 
nor safety on the airlines will be fully assured as long as 
there are two unions in the cockpit.” 

The Commission’s report of May 24, 1961 was endorsed 
by the President of the United States who stated that “it 
is the obligation of the carriers and the unions to negotiate 
a final settlement of their differences on the basis of these 
recommendations,” and “we cannot have further strikes 
over these disputed issues.” 

The second Feinsinger Commission report was issued on 
October 17, 1961. That report contained specific proposals 
for reducing jet crews from four men to three, for re- 
quiring the jet flight engineer to have limited pilot qualifi- 
cations, including a commercial pilot’s license and instru- 
ment rating, and for protecting the job rights of existing 
flight engineers. A summary of the major recommenda- 
tions follows: 


(i) That the four carriers, including Eastern, which 
currently operated jet aircraft with a basic crew of 
four airmen, should gradually reduce jet crews to three 
airmen, in accordance with Civil Air Regulations, in- 
cluding two men qualified and certificated as pilots, 
and one man qualified and certificated as a flight en- 
gineer. 
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(ii) That flight engineers in the active employ of 
the carriers on October 15, 1961 should have prior 
bidding rights for the position requiring a flight en- 
gineer’s certificate (the “third seat”). 


(iii) That in order to serve as a flight engineer on 
a three-man crew, the flight engineer be required to 
have limited pilot qualifications, including a commer- 
cial pilot’s certificate and instrument rating, limited 
pilot qualifications in the type aircraft to which as- 
signed, and various other qualifications relating to 
communications, navigation and paper work. 


(iv) That a defined number of flight engineers, to 
be determined in seniority order, and designated by 
the report as Group A flight engineers, should with 
certain exceptions have the option of refusing pilot 
training of the type specified, and should have the 
right to continue to fly as members of four-man crews. 
(All flight engineers employed by the carriers as of 

—81— 
October 15, 1961 other than the Group A engineers 
were designated Group B engineers.) 


(v) That flight engineers could take pilot training at 
company expense but, to a considerable extent, on their 
own time. 


(vi) That the carriers provide furlough and sever- 
ance pay protection to engineers who could not meet 
the recommended pilot qualifications. 


(vii) That after all flight engineer vacancies have 
been filled by flight engineers in the active employ of 
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the carrier as of October 15, 1961, additional flight 
engineer vacancies should be filled by pilots whether 
then on active or furlough status or thereafter em- 
ployed. 


(viii) That the qualifications of pilots who were to 
fill such additional flight engineer vacancies not filled 
by flight engineers in the active employ of the carriers 
as of October 15, 1961, should consist of the flight 
engineer’s certificate required by Civil Air Regula- 
tions but that no additional qualifications were to be 
required of present pilots or new hires in order to fill 
such additional flight engineer vacancies except to 
meet the requirements or determinations by appro- 
priate Governmental authorities or by agreement of 
all the parties. 


(ix) That since bidding priority was to be given to 
incumbent flight engineers and pilots currently serving 
as third pilots in four-man crews were to be displaced, 
certain pay guarantees should be provided to incum- 
bent pilots affected by the reduction from four to 
three-man crews. 


(x) That ALPA and the FEIA ultimately merge 
into a single union and that in the meantime joint 
committees on inter-union cooperation be established 
on each carrier. 


(xi) That ALPA voluntarily refrain from insti- 
tuting proceedings before the National Mediation 
Board to change existing rights of representation of 
the occupant of the flight engineer’s seat on all air- 
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craft, including jet aircraft operated with three-man 
crews, for a minimum period of two years. 
—82— 
(xii) That the FEIA should not suffer an increased 
risk of loss of its representation rights through com- 
pliance with the Commission’s recommendations con- 
cerning pilot qualifications for flight engineers. 


(xiii) That the parties, with such assistance by the 
National Mediation Board as might be appropriate 
under the Railway Labor Act and the Board’s usual 
practices, arrange for prompt meetings for the pur- 
pose of implementing the Commission’s recommenda- 
tions and completing agreements on all open contract 
issues. 


With respect to future flight engineer vacancies, the 
Feinsinger Commission recommended that they 


“be filled by employees on the pilots’ seniority list, 
whether on active or furlough status. Bidding rights 
to such vacancies as among pilots shall be determined 
according to their seniority as pilots. When a pilot is 
assigned to the flight engineer’s seat on a piston or 
turboprop aircraft or to the third seat of a three-man 
turbojet crew, he shall retain his position on the pilots’ 
seniority list and when first so assigned shall be placed 
on the flight engineers’ seniority list below all... 
flight engineers. The relative seniority of pilots so 
placed on the flight engineers’ seniority list, as among 
themselves, shall be the same as their relative seniority 
on the pilots’ seniority list. 
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“oe, New hires 


“New hires for flight engineer vacancies, who will be 
qualified for employment as pilots, shall be placed on 
both the pilots’ and flight engineers’ seniority lists. 
Their bidding rights to flight engineer vacancies and 
their positions on the flight engineers’ seniority list 
relative to other pilots will be determined according 
to their seniority as pilots.” 


The Feinsinger Commission further recommended that 
“The training necessary for employees on the pilots’ senior- 
ity list as of October 15, 1961, to obtain a flight engineer’s 
certificate shall be provided at the carrier’s expense but 
on the pilot’s own time” with the proviso that during his 
training period he should not suffer a reduction in pay 
below that which he would have received if he had been 
on his “regular flying assignment.” It further provided 
that “Employees on the pilots’ seniority list as of October 
15, 1961, who are displaced to lower paying flight assign- 
ments or furloughed as a result of reduction from four- 
to three-man crews shall receive certain pay guarantees,” 
which were to be computed on the basis of earnings as a 
pilot prior to such displacement. 

On the subject of “merger and representation”, the Com- 
mission stated as follows: 

—83— 

“The Commission believes that eventual representa- 
tion of all flight deck crew personnel by a single union 
is inevitable. That end will come about in one of two 
ways—through a resumption of warfare between the 
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two unions or through a voluntary merger on fair and 
honorable terms. The choice is clear. 

“The Commission believes that merger would do 
more than protect the public interest against continued 
strife between the two unions and risk of further stop- 
pages. It is the surest way to protect the interests of 
individual engineers and pilots and should not reduce 
but should increase the effectiveness of collective rep- 
resentation of all cockpit crew members.” 


The Commission further specifically recommended: “1. 
ALPA and FEIA should be merged into one organization 
that will represent pilots and flight engineers.” 

President Kennedy on October 17 1961 specifically en- 
dorsed the second Feinsinger Commission report stating: 


“The recommendations are concurred in by the Secretary 
of Labor and appear to me to be fair and equitable 
to the parties, and an honorable way to a peaceful settle- 
ment of a difficult inter-union dispute which has plagued 
the airline industry for years.” 


On the same day negotiations between FEIA-EAL and 
Eastern were held under the auspices of Dr. Feinsinger 
and Under Secretary of Labor Willard Wirtz regarding 
the crew complement issue. Those negotiations were carried 
on, separately or with the assistance of Government repre- 
sentatives, until February 21, 1962. 

On November 1, 1961 the National Mediation Board re- 
quested Eastern and other air lines involved to meet with 
the Board on November 6, 1961 together with FELA rep- 
resentatives “for the purpose of seeking an amicable ad- 
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justment of unresolved issues including but not limited to 
the recommendations of” the Feinsinger Commission. The 
meeting was held as scheduled and there was extensive 
discussion of the Feinsinger recommendations. 

On October 20, 1961, Eastern accepted the recommenda- 
tions of the Feinsinger report, and on November 15, 1961, 
FEIA announced to the President that “We accept the 
report with the understanding that what we have are 
recommendations and not an arbitration award. ... We 
understand therefore that in implementing the report we 
are free to discuss with the carriers or pilots any special 
problems that may affect the interests of our members.” 

—84— 

Negotiations with respect to implementation of the Fein- 
singer Report failed to produce an agreement and on Feb- 
ruary 21, 1962 FEIA-EAL served a written strike notice 
on Eastern. The strike was deferred when President 
Kennedy created Emergency Board No. 144 (the Kheel 
Board) to investigate the dispute between Eastern and 
FEIA-EAL. 

On February 23, 1962 FEIA issued a “Supplementary 
Statement On Report Of the Feinsinger Commission” 
stating, among other things, “that the critical issue of jet 
crew complement and representation is an industry-wide 
issue and can be settled only on an industry-wide basis”, 
but that in view of ALPA’s objection to industry-wide 
bargaining, “‘we propose to meet and discuss the issue with 
the individual carriers, with a view still toward resolving 
it ultimately on the more practicable and realistic industry- 
wide basis.” (Italics added). 
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The Kheel Board Report made recommendations on all 
issues concerning rates of pay, rules and working condi- 
tions and stated among other things that the Kheel Board 
endorsed the recommendations of the Feinsinger Commis- 
sion. 

In the proceeding before the Kheel Board, Eastern made 
specific proposals for implementation of the Feinsinger 
Commission recommendations, including the recommenda- 
tions that pilots be given flight engineer training and an 
opportunity to bid, in accordance with their pilot seniority, 
on flight engineer vacancies not filled by flight engineers 
who were on the seniority list on October 15, 1961 and that 
such pilots not be required to have qualifications other than 
their pilot licenses and ratings plus a flight engineer’s 
license in order to fill such vacancies. Specifically, Eastern 
proposed that Section II B 2 (requiring the A & E me- 
chanic’s license) and Section XIX H (restricting flight 
engineer assignments to those on the flight engineer senior- 
ity list) be deleted. FEIA-EAL imade no counterproposal 
and no specific objection to this proposal of Eastern. The 
Kheel Board recommended that Eastern’s proposal, with 
minor modifications unrelated to the items mentioned above, 
be adopted. 

—85— 

On May 15, 1962, Eastern wrote to FEIA-EAL indicat- 
ing Eastern’s readiness to resume conferences with the 
FEIA-EAL negotiating committee. 

On May 28, 1962 representatives of Eastern met with 
representatives of FEIA to discuss unadjusted matters, 
especially those relating to the crew complement issue. At 
the start of that meeting Mr. Robertson, President of 
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FEIA-EAL served Eastern with a written strike notice 
effective at any time on or after June 1, 1962. Eastern 
offered to negotiate an agreement based on the principles 
recommended in the Report of Emergency Board No. 144, 
and the principles recommended by other recent Presiden- 
tial Commissions on the subject of crew complement. The 
FEIA-EAL representative rejected that offer, insisting on 
wage and qualification demands wholly inconsistent with 
the reports of such Board and Commissions. 

On June 5, 1962, meetings were held in Washington be- 
tween representatives of Eastern and FEIA. These nego- 
tiations proved fruitless. 

On June 6, 1962 the parties met in Washington again. 
Mr. Robertson told Eastern that FELA-EAL would not 
sign any new agreement unless such agreement provided 
that all future new hires as flight engineers on Hastern 
must have the A & P License—contrary to the Feinsinger 
and Kheel recommendations. 

On or about June 9, 1962, FELA repeated its strike threat 
against Eastern, as well as Pan American and Trans World 
Airlines, and on June 9, 1962, Secretary of Labor Goldberg, 
in answer to the strike threat, called the parties to a meet- 
ing recommending that they ‘‘accept the offices of a special 
mediation group.” FEIA replied to Secretary Goldberg’s 
proffer by stating that it would continue in such mediation 
only so long as it and not the mediators thought that 
progress was being made. Secretary Goldberg stated that 
this reply was “not responsive to his proffer.” 

Later on June 9, 1962, Secretary Goldberg read a second 
proposal to the parties which came from President Kennedy. 
In his statement the President stated: 
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“It is vitally important that these disputes be settled 
without such interruption. There would be, further- 
—s86— 
more, no excuse for such interruption in view of the 
steps which have been taken, under Government aus- 
pices, to achieve a settlement which is equitable to the 
parties and which takes account of the public interests 
which are involved.” 


The President further requested that all parties 


“agree to continue operations without interruption and 
to submit the unresolved issues between them to final 
and binding arbitration [by a named Board].” 


The President also said that his 


“proposal to avoid strikes on these operations and to 
submit the unresolved issues to impartial arbitration” 


was 


“an obviously equitable way finally to settle this vexing 
problem which the parties, despite diligent collective 
bargaining on their part, and despite the aid of Gov- 
ernment mediators and fact-finders, have been unable 
to settle in many months of negotiations.” 


At the request of the President and the Secretary of 
Labor, Eastern’s representatives met with FEIA-EAL 
representatives in Washington on June 11-14, 1962 in a 
further effort, with the mediatory assistance of Under See- 
retary of Labor Wirtz, Member Francis A. O’Neill of the 
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National Mediation Board and Dr. Feinsinger together with 
Mediator Warren Lane, to resolve the outstanding issues 
between the parties. At those meetings, Eastern presented 
to FEIA-EAL a complete “package” proposal in the form 
of a contract incorporating the recommendations of the 
Feinsinger Commission and the Kheel Board. FELA-EAL 
rejected that proposal and made no counter-proposals. 

On June 14, 1962 FEILA rejected President Kennedy’s 
request for arbitration. Eastern accepted it. 

On June 14, 1962 Secretary Goldberg stated: 


“The President’s proposal has been accepted by the com- 
panies but has been rejected by the Flight Engineers 
Union.” 


Thus, as of this date, FEIA-EAL had unqualifiedly refused 
arbitration while Eastern stood ready to arbitrate all un- 
resolved issues, including the crew complement dispute. 

On June 14, 1962, following FETAs rejection of the offer 
of arbitration, President Kennedy at his press conference 
stated: 


“The welfare and economy of the American public 
would be seriously damaged by the strike now being 
—8i— 
threatened by the flight engineers union against three 
major airlines, TWA, Pan American and Eastern. 
“This action would create and have a significant im- 
pact upon our economy, and we have made every effort 
during the past month to bring about a solution. 
“This dispute stems from the recommendations made 
last year by the special commission I established that 
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flight crews on jet aircraft be reduced from four men 
to three men. No one has questioned either the wisdom 
or the necessity of that recommendation. 

“The companies have agreed to pay all costs of train- 
ing the flight engineers to enable them to serve on 
three-man crews. The Air Line Pilots Association, in 
a related dispute involving Pan American Airways, 
agreed that arbitration was the responsible means of 
settling this matter, and the airline companies in this 
dispute have accepted my request, made in accordance 
with the applicable provisions of the Railway Labor 
Act, that all issues be voluntarily submitted to the final 
and binding judgment of a three-man arbitration panel 
composed of outstanding public, labor and management 
leaders. 

“But the flight engineers union has ignored this re- 
quest. They are threatening to strike for still more job 
and representational security, for wage increases of 
more than twenty per cent over a three-year period, 
for reduction in working hours from eighty-five hours 
a month to seventy-five hours a month, and other 
demands. 

“Eighteen hundred men are threatening a strike 
which would cause the immediate lay-off of some 60,000 
employees, the immobilization of forty percent of the 
nation’s airline service, and the loss of over a million 
dollars a day in— [sic] from international flights which 
our balance of payments cannot afford. 

“We have been under the Railway Labor Act pro- 
cedures seeking a settlement for seventeen months, but 
the flight engineers have not accepted the decision of the 
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National Mediation Board, they have rejected the re- 
port of the Special Presidential Commission on Jet 
Crews, they have refused to accept the careful rec- 
ommendations of the three Presidential Emergency 
Boards, they have failed to cooperate with the long and 
thoughtful mediation efforts offered by the National 
Mediation Board, the Secretary of Labor and the Spe- 
cial Mediation Panel. And this morning they rejected 
my request to submit these issues to arbitration. 

“‘A strike could have, as I have said, a significant 
impact on our economy at this time. I strongly urge 
the flight engineers to meet their public responsibilities, 
to reconsider their action and to either submit this case 
to arbitration or agree with the carriers on some other 
means of settling this dispute without any interruption 
of operations.” 


On June 14, 1962, Eastern wrote to Mr. Robertson re- 
ferring to Eastern’s acceptance of the President’s request 
to arbitrate and FEIA-EAL’s rejection of that request. 
In view of FEIA-EAL’s past rejections, Eastern urged Mr. 
Robertson to “substantially modify [his] position on all 
issues to comply with the Presidential Boards’ recommen- 
dations and proceed to negotiate a confirming agreement 
with Eastern.” Copies of this letter were sent to Secretary 

—88— 
of Labor Goldberg and the Hon. Francis A. O’Neill, Mem- 
ber of the National Mediation Board. Eastern also stated 
in that letter that it was 


“prepared to negotiate an agreement based upon the 
principles recommended in the [Kheel Report], issued 
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May 1, 1962 and the principles recommended by other 
recent Presidential Commissions on the subject of crew 
complement.” 


The status of negotiations as of June 14, 1962 is well 
summarized in the letter of June 14, 1962 of Mr. Jarrard 
to Mr. Robertson, copy of which is attached hereto as 
Exhibit 1. 

On June 15, 1962, Mr. Brown, President of FEIA, issued 
a press release which, according to a later telegram from 
Mr. Robertson, was to be regarded as an “offer to submit 
to arbitration unresolved economic issues outstanding be- 
tween Eastern and FELA-EAL. Mr. Brown’s “offer” ex- 
pressly excluded submission of the crew complement issues 
to arbitration. Mr. Brown gave Eastern until 2:30 p.m, on 
June 16 to reply. 

On June 16, 1962, Eastern sent a telegram to Mr. Robert- 
son, rejecting his “‘offer” of the preceding day stating that 
it was “identical with the conditions you presented Secre- 
tary Goldberg on June 14. On behalf of President Kennedy, 
the Secretary immediately termed your statement a refusal 
of the President’s request to arbitrate. This being the case, 
Kastern also rejects the suggestion contained in your press 
statement as it is completely unrealistic and unresponsive 
to the basic issues in the dispute.” Eastern concluded the 
telegram to Mr. Robertson with the statement that “Eastern 
is on record as accepting the President’s request to arbi- 
trate ali the issues in the dispute and suggests you do 
likewise.” 

Mr. Brown, President of FELA, then issued a statement 
in which he said that “out of respect for the concern of 
the President over the balance of payments situation .. . 
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it has been agreed to limit the [FEIA] strike to TWA. 

..”’ Mr. Brown concluded by stating that FELA’s “plans 

are to continue operations on Pan American and Eastern 

unless those companies wish to engage in an illegal lock- 

out in the hope of achieving government intervention, seiz- 
ure of the airlines and compulsory arbitration.” 

On June 20, 1962 Mr. Robertson sent a telegram to 
Eastern stating that since Eastern had “‘rejected our offer 
of arbitration on the economic issues” only, FEIA was 

—gR9— 
withdrawing that offer. 

On June 20, 1962 Eastern replied by telegram to Mr. 
Robertson’s telegram of the same date. Eastern’s telegram 
reiterated that Eastern “has agreed to accept President 
Kennedy’s request to arbitrate not only the economic issues 
but all other unresolved issues in this dispute. Your union 
has twice rejected the President’s request. Instead of send- 
ing me telegrams, which do not accurately reflect the stated 
position of Eastern Air Lines, as known to you, I suggest 
you send a telegram to the President accepting his request 
to arbitrate all unresolved issues.” On June 22, 1962 
Eastern sent Secretary Goldberg a copy of Mr. Robertson’s 
telegram of June 20, 1962 and Eastern’s reply of even date. 

On the morning of June 21, 1962, Secretary Goldberg 
issued a statement announcing the settlement of the dispute 
between the FEIA-TWA Chapter and Trans World Air- 
lines. In this statement Secretary Goldberg said that “hope- 
fully” the settlement “should be helpful in resolving the 
pending disputes involving Eastern and Pan American 
airlines in implementation of the Feinsinger Commission 
Report and other governmental reports.” 

On June 21, 1962 Mr. R. R. Seymour, Eastern’s Deputy 
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Vice President in Charge of Flight Operations, sent a copy 
of the memorandum of agreement between TWA and FELA 
to FEIA-EAL urging it “to carefully study the entire docu- 
ment.” Attached to the TWA settlement agreement sent 
to Hastern’s flight engineers was a copy of a teletype com- 
munication of the same date from Mr. MacIntyre, Eastern’s 
President, to all Eastern employees. In that teletype com- 
munication Mr. MacIntyre expressed the view that the TWA 
settlement gave “all of TW.A’s flight engineers a perpetual 
ironclad guaranty that they will have the opportunity of 
first preference on the third seat in the jets and provides 
them the necessary training at Company expense. It also 
provides an equitable method of determining fair compen- 
sation and working conditions.” Mr. MacIntyre concluded 
his teletype communication to all Eastern employees, which 
was posted on all Company bulletin boards, as follows: 


“We will now contact the FELA in order to work out 
a similar solution on Eastern Air Lines.” 
—90— 

Eastern then delivered a letter concerning the TWA 
settlement to the members of the FELA-EAL Master Exeen- 
tive Council, who were meeting at the Edison Hotel in New 
York City, urging them to study that settlement carefully 
as a basis for settlement of the dispute at Eastern. 

On June 22, 1962, Eastern tried unsuccessfully to reach 
Mr. Robertson by telephone to suggest a mecting to discuss 
a solution to the dispute in the light of the TWA settle- 
ment, through the auspices of Sec ‘retary Goldberg. Eastern 
sent telegrams to Mr. Robertson’s New York and Florida 
addresses advising him of the unsuccessful attempts to 
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reach him by telephone and asking him to contact Eastern 
and arrange a meeting. Eastern sent a copy of that tele- 
gram to Secretary Goldberg and stated that it would advise 
the Secretry when Mr. Robertson responded. Mr. Robert- 
son did not respond to that telegram. 

On June 22, 1962, in New York City, Mr. Brown an- 
nounced in a prepared written statement that FEIA would 
strike Eastern and Pan American on the following day 
and that “the Flight Engineers on Pan American and 
Eastern airlines will withhold their services unless by then 
a satisfactory settlement of all issues has been reached.” 

On June 22, 1962, the National Mediation Board made 
a proffer of mediation to FEIA which it rejected. On the 
following day President Kennedy said in a statement that 
“it is most regrettable that this offer was spurned by the 
flight engineers.” 

On June 23, 1962, at 2 pn., EDT, FEIA struck Eastern 
and Pan American. 

President Kennedy also said in his June 23rd statement 
that the TWA settlement demonstrated that the strikes 
against Eastern and Pan American were “unnecessary,” 
and that “the course was plainly open to all flight engineers 
chapters for a sensible and equitable resolution of the issues 
in dispute.” President Kennedy went on to say that the 
offices of the Government “were and are fully available . . . 
to assist in such a resolution.” President Kennedy went 
on to say, in effect, that a sensible solution was open to 
both parties. He cautioned FEIA and its Eastern and Pan 
American Chapters that ‘‘to persist in the strike course 
would be the height of irresponsibility on their part.” 
(Italics added.) 
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On June 23, 1962, George Meany, President of AFL-CIO, 
made an effort to avoid the strike, urging the flight engi- 
neers to resume negotiations. 

On June 25, 1962, at the request of the Government, 
representatives of Eastern held meetings with representa- 
tives of FELA in Washington. At those meetings Eastern 
agreed to settle all unresolved issues, including the crew 
complement dispute, on the basis of the TWA settlement. 
Mr. Robertson rejected this offer and stated, in effect, 
that: FEIA would never give up its A & E License; the 
Government’s position was completely unsatisfactory; the 
strike would continue; and that in no event would FELA 
accept the TWA settlement. In light of the adamant posi- 
tion taken by FEIA, Secretary Goldberg concluded that the 
parties were deadlocked on the unresolved issues, especially 
the crew complement issue. 

Throughout the discussions in Washington, the Govern- 
ment officials involved sought to persuade the parties to 
accept the settlement of the “crew complement issue’’, in- 
cluding the “representation question,” which had been 
recommended by the Feinsinger Commission, endorsed by 
the President, the Secretary of Labor, the Kheel Board and 
other disinterested persons, and which had been accepted 
in writing by both Eastern and FELA-EAL. Despite its 
previous acceptance of the Feinsinger Commission recom- 
mendations, FEIA-EAL refused at all times up to and 
beyond the start of the strike to enter into any agreement 
which would implement such recommendations, insisting at 
all times on provisions respecting qualifications of flight 
engineers which were directly contrary to the recommenda- 
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tions of the Feinsinger Commission—specifically, the A & P 
license requirement and the prohibition against pilots being 
given flight engineer assignments under any circumstances. 


Reasons ror Nor Seexine Inguncrive RELIEF 


Pan American sought and obtained a temporary restrain- 
ing order against the flight engineer strike at Pan American 
on June 23, 1962. Eastern’s management gave careful 
consideration to the possibility of seeking injunctive relief 
at the same time and rejected the suggestion for the fol- 
lowing reasons: 

—92— 

(1) Temporary injunctive relief would not eliminate pub- 
lie apprehension and might result in even greater losses. 
In the week before the strike was called, the strike threats 
resulted in the loss of approximately $1,000,000 in revenues. 
Even the Air-Shuttle, where no reservations are required, 
had a 20 percent reduction in traffic as a result of the strike 
threats. Advance reservations fell off sharply. Eastern’s 
past experience with restraining orders and temporary in- 
junctions, with their overhanging strike threats, had demon- 
strated that the public often was subjected to even greater 
inconvenience and the carriers subjected to greater losses 
as a result. The trends immediately before the strike 
indicated to Kastern’s management that operations under 
continuing strike threats could result in a loss of between 
$300,000 and $400,000 a day. Thus Eastern concluded tha 
it would be able to minimize public hardships, avoid greater 
losses, and conserve the Company’s assets by cancelling all 
operations after the strike became effective. 


(2) Eastern’s operating situation was substantially dif- 
ferent from Pan American’s in that Pan American was 
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entering its peak traffic season and operated fewer flights 
than Eastern—all being long-range, international flights. 
Eastern, on the other hand, was in its lowest traffic period, 
was operating more than 1,400 regularly scheduled daily 
flights on highly competitive routes and on relatively short- 
haul segments where irregularity of operation would create 
confusion and inconvenience for the travelling public. In 
view of the great demand on Pan American’s long-haul 
operations, it could realize profits despite irregular opera- 
tions and heavy cancellations, whereas Eastern would in- 
evitably lose large amounts of money seeking to operate 
in its slack season in the face of heavy competition by 
carriers who were not threatened by interruptions arising 
out of labor disputes. 


(3) Eastern had serious doubts as to the legal soundness 
of an injunction under the circumstances existing at the 
time. The procedures of the Railway Labor Act had been 
exhausted. The usual mediatory procedures had ended in 
September 1961. The Emergency Board procedures were 
exhausted by the end of May 1962. The Feinsinger Com- 
mission procedures had been superimposed on the ordinary 

—93— 
procedures and the Feinsinger recommendations had 
pervaded negotiations, mediation and recommendations 
throughout all of the other procedures. The President 
and the Secretary of Labor had intervened in supermedia- 
tory efforts. All of these efforts had failed to produce 
an agreement, and if ever a dispute would be “ripe” for 
unilateral action by either party to the dispute, Eastern 
believed this one was on June 23, 1962. Eastern did not 
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wish to subscribe to a precedent which would permit endless 
prolongation of governmental participation in labor dis- 
putes, even though in this instance the participation might 
be favorable to Eastern. Of course, as it turned out, 
Eastern’s judgment of the legal merits was sustained by 
the United States Court of Appeals in Pan American 
World Airways v. FEIA-PAA Chapter, —— F. 2d , 45 
Lab. Cas. 17,767 (2nd Cir. July 25, 1962). 


(4) Eastern’s legal position was quite different from that 
of Pan American. At Pan American the procedures of the 
Railway Labor Act had been exhausted with an Emergency 
Board Report issued on June 20, 1961—a month after the 
preliminary Feinsinger Report and four months before the 
final Feinsinger Report. Pan American was in a position 
to argue (1) that the ‘crew complement and representa- 
tion” issues were the real cause of the flight engineer strike, 
(2) that as to these issues the procedures of the Railway 
Labor Act had not been exhausted since they had been 
considered primarily by the Feinsinger Commission, and 
only very incidentally in direct negotiations, mediaton or 
Emergency Board proceedings, and (3) that therefore 
FEIA-PAA was not yet free to strike with respect to such 
issues. Hastern could not make such an argument since 
Eastern and FEIA-EAL had not only had negotiations 
and mediation concerning the “crew complement and rep- 
resentation” issues after the final Feinsinger Report of 
October 17, 1962, but Eastern had presented fully to the 
Kheel Emergency Board (in March and April 1962) the 
desirability and proposed methods of implementing the 
Feinsinger recommendations and, as outlined above, had 
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had further negotiations and mediation with respect to such 
recommendations and issues after issuance of the Kheel 
Board Report. Thus, such issues had been thoroughly ex- 
plored under the complete processes of the Railway Labor 
—94— 
Act and, on the legal point which eventually was determina- 
tive in the Pan American case, Eastern’s position was so 
different from Pan American’s as to furnish no basis at all 
for injunctive relief. 


(5) The possible effectiveness of injunctive relief was, 
at best, highly doubtful. As noted above, Eastern obtained 
an injunction against a strike on the same issue in 1958, 
but the flight engineers continued their strike for 38 days 
ostensibly on other issues. The temporary restraining order 
against the illegal flight engineer strike in February 1961 
proved ineffective because the flight engineers ignored it. 
Injunctive relief against the pilots in June 1960 proved 
similarly ineffective. In view of the strong feelings in- 
volved, there was considerable likelihood that, if injunctive 
relief could be obtained, it would not even prevent the strike, 
much less resolve the basic problem. 


(6) An injunction could not, in any event, settle the 
fundamental dispute between FELA-EAL and ALPA which 
had caused repeated difficulties at Eastern for many years. 
Eastern had suffered (a) a flight engineer strike call in 
early 1958, (b) a pilot strike call in early 1958, (c) a further 
pilot strike call on October 4, 1958 which was postponed 
on a day-to-day basis until November 12, 1958, (d) a day- 
to-day flight engineer strike threat from August 20 to 
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November 24, 1958, (e) a 38-day flight engineer strike 
in November-December 1958, (f) a mechanics strike in 
November-December 1958 to support the flight engineers, 
(g) a pilot strike on January 1, 1959, (h) a pilot strike call 
in January 1960, which was postponed on a day-to-day basis 
for several days during court proceedings, (i) a pilot strike 
in June 1960, (j) a flight engineer strike in February 1961, 
(k) a flight engineer strike call in February 1962, (1) a 
flight engineer strike call in May 1962, (m) a day-to-day 
flight engineer strike threat throughout May and June 1962 
and (n) finally, a flight engineer strike on June 23, 1962 
after numerous Presidential Commissions and Boards, the 
President himself, the Seeretary of Labor and other Gov- 
ernment officials had made recommendations which Eastern 
accepted and FEILA-EAL had rejected—all such strikes and 
strike threats being over the same “crew complement and 
representation” issue. Eastern had been the storm center. 
No other carrier had had a comparable experience. 

—%— 

Others might hope the problem would go away if the 
strike could be postponed. Eastern could not. Therefore, 
Eastern felt that temporizing by temporary restraining 
order would be a mistake and Eastern determined to seck 
a permanent solution of the problem. 

It might be noted in passing that Eastern’s determination 
to seek a permanent solution rather than injunctive relief 
may have had substantial influence on the settlements at 
TWA, Pan American and American. The TWA settle- 
ment arranged by Secretary Goldberg was strongly opposed 
by the International President of FELA and by the Presi- 
dents of the PAA and EAL Chapters. The President of 
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FELA-EAL wrote to all TWA flight engineers on June 
30, 1962 urging them to reject the TWA settlement— 
which was subject to ratification by the membership—‘‘so 
that we will have a chance at getting something better.” 
That letter is attached hereto as Exhibit 2. The strike at 
Eastern demonstrated that the flight engineers could not 
get “something better”, and this became apparent long 
before conclusion of the ratification vote at TWA. The 
TWA settlement was ratified by a large majority, and Sec- 
retary Goldberg was able to obtain similar settlements at 
Pan American (where the flight engineers at first opposed 
the TWA settlement) and at American (where the flight 
engineers had adamantly refused to agree to arbitration 
of the “crew complement and representation” issues). 
Eastern, of course, was seeking to settle its own problem 
and was not waging an industry battle. However, the 
course taken by Eastern unquestionably redounded to the 
benefit of the other air lines in similar situations and of 
the nation as a whole since that course encouraged peace- 
ful settlement at the other air lines on the basis recom- 
mended by the Government. 


Events Durinc THE STRIKE 


As outlined above, Eastern made every reasonable effort 
to avoid a flight engineer strike, accepting the recommenda- 
tions of the numerous governmental Commissions, Boards 
and mediators, including the President and the Seeretary 
of Labor, despite the tremendous cost to Eastern which 
would result from implementation of those recommenda- 

—96— 
tions. When the strike started, Eastern determined to find 
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a final solution of the problem and, for reasons outlined 
above, did not seek injunctive relief. 
Eastern followed three concurrent courses of action at 
the early stages of the strike: 


(1) Negotiations in an effort to settle the dispute, 


(2) Efforts to obtain legislation which would produce a 
final settlement and 


(3) A program to replace flight engineers if necessary 
and resume operations as soon as possible. Since the legis- 
lative program was virtually abandoned after a few weeks, 
it will be discussed first, followed by a description of the 


efforts at negotiation and the program to resume opera- 
tions by replacing the flight engineers who refused to 
return to work. 


A. Efforts To Obtain Legislation. 


Before the strike, and during its early stages, it was 
assumed that a shutdown affecting a major part of the 
airline industry was imminent. Shortly before the strike, 
American, Pan American and TWA were threatened along 
with Eastern. At that time there was some discussion with 
the Department of Labor to the effect that legislation 
might be necessary to prevent a national catastrophy. When 
Easern’s strike started, it was generally believed that Pan 
American’s temporary restraining order against the flight 
engineer strike probably would be of short duration, that 
Pan American would then be shut down, that the strike 
might spread to American and that the TWA settlement 
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might be rejected by the FEIA membership there, thus 
creating a crisis on all four air lines. In view of these possi- 
bilities, the Secretary of Labor and the Under Secretary 
of Labor, Senators Monroney and Morse, officials of Eastern 
and numerous other individuals in and out of Government 
considered emergency legislation to be of prime importance. 

The principal possibilities were (1) legislation authoriz- 
ing seizure of the air lines by the Government, and (2) 
legislation requiring settlement by arbitration. The former 
was given serious consideration but was abandoned by com- 
mon consent after a few days. 

It was universally conceded that general compulsory arbi- 
tration legislation would be impractical since many people 
both in and outside the airline industry oppose it and 

=o 
there would be no possibility of enactment. The only leg- 
islation which could be enacted in time to avoid the antici- 
pated transportation disaster was, obviously, legislation 
narrowly limited and tailored to fit the precise dispute 
which created the crises. Therefore legislation was drafted 
which would require arbitration of disputes involving an 
air line and two or more unions where union jurisdiction 
or job qualifications are a cause of a strike or threatened 
strike affecting the national interest. Such suggested legis- 
lation was examined and redrafted by the Department of 
Labor and by the office of Senator Monroney, among others, 
and was eventually introduced by Senators Monroney, 
Morton, Randolph and Smith as 8. 3540. Eastern strongly 
urged its prompt enactment. 

Much interest in such legislation was shown for a time. 
Senator Morse and others made strong speeches in Con- 
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gress supporting the principle of the bill. The Department 
of Labor was understood to support it. However, interest 
in the subject of legislation subsided when it became appar- 
ent that Pan American’s temporary restraining order would 
remain in effect for a substantial period of time, that the 
TWA settlement would be ratified and also would be 
adopted at Pan American and American, and that the strike 
was not likely to extend beyond Eastern’s system at that 
time. 


B. Efforts To Negotiate A Settlement Of the Dispute. 


In view of the adamant position taken by FEIA-EAL 
at the ineeting with Secretary Goldberg on June 25, 1962, 


it was apparent that no further meetings with that organi- 
zation would be fruitful until FELA-EAL could be con- 
vineed that, contrary to the predictions its leaders made 
before the strike, Eastern would not quickly surrender. 
From July 2 through 5, 1962 Eastern and ALPA had 
meetings to discuss the crew complement issue. At such 
meetings it became doubly clear that capitulation to the 
demands of FEIJA-EAL (demands for the A & P license 
requirement and for other protections against the possi- 
bility of pilots serving at the flight engineer panel) would 
assure that (1) ALPA would never agree to reduction of 
the jet crew from four to three and (2) that the division 
within the cockpit would become wider and would lead to 
a pilot strike in the current negotiations for a new contract. 
—I8— 
By the middle of July, Eastern was convinced that legis- 
lation would not be passed quickly and that the flight 
engineers would not soon retreat from their demand for 
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“something better” than Eastern had previously offered. 
Eastern’s plans for resumption of service had reached a 
point which justified definite steps in that direction, and 
Eastern believed that the flight engineers had been given 
a sufficient demonstration that the Company would not 
surrender. 

On July 17, 1962, Eastern sent a letter to Mr. Robertson 
detailing the severe economic losses and chaos thrust upon 
Eastern by FEIA’s strike, and declaring that “in the inter- 
ests of the stockholders, the 18,000 jobless employees and 
the public, we must act now.” The letter stated that the 
changed circumstances resulting from the FEIA’s strike 
necessitated some modifications in offers previously made 
to it by Eastern. Accordingly, Eastern withdrew its previ- 
ous offers to FELA, and said that it would sign an agree- 
ment containing the modified proposals provided FEILA 
accepted those proposals in writing on or before July 18, 
1982. After listing the modified proposals in detail, the 
letter went on to say that Eastern representatives would 
be available to discuss the proposals with FELA “today, 
tonight and tomorrow.” Eastern also advised that if the 
acceptance were not received by 6 p.m. July 18, 1962, 
Eastern would offer “the same terms and conditions to all 
of the flight engineers.” The letter stated that flight engi- 
neers who did not return to work on or before July 24, 
1962 and take the training called for in the Feinsinger 
Report for the third jet seat would be permanently re- 
placed as rapidly as possible. Copies of this letter were 
sent to Secretary Goldberg, Under Secretary Wirtz, Pro- 
fessor Feinsinger, and Chairman Leverett Edwards of the 
National Mediation Board. 
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On July 17, 1962, FEIA representatives and Eastern 
representatives met with Under Secretary Wirtz and Pro- 
fessor Feinsinger regarding crew complement and other 
unresolved issues. Those meetings continued until July 19, 
1962. 

On July 18, 1962, Mr. MacIntyre sent a letter to all 
Eastern Air Lines Flight Engineers, attaching the letter 
of July 17 to Mr. Robertson. Mr. MacIntyre stated that 
“Despite the best efforts of the Government and Company 

—9I9— 
officials,” no agreement had been reached. He stated in the 
letter that in view of the impasse in negotiations, the Com- 
pany has ‘‘no alternative but to take affirmative and posi- 
tive steps to resume operations. The tremendous and 
increasing losses imposed by the strike on the jobless 
employees, the Company and the public require that such 
steps be taken immediately.” Mr. MacIntyre then, in sub- 
stance, repeated the terms proposed to and rejected by 
FEIA. The letters of July 17 and 18 are attached hereto 
as Exhibit 3. 

The letter of July 18, 1962 stated that “Effective at once, 
the terms and conditions set forth in the attached letter 
of July 17, 1962 shall be applicable to all flight engincers 
of Eastern Air Lines.” Those terms and conditions pro- 
vided specifically for (1) implementation of the Feinsinger 
Commission recommendations, including (a) opportunity 
for pilots to train and receive assignments as flight engi- 
neers, (b) pay protection for pilots training and serving as 
flight engineers, (c) elimination of A & E license require- 
ments for new hires and pilots serving as flight engineers 
and (d) bidding by pilots for flight engineer positions in 
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accordance with their pilot seniority; and (2) implementa- 
tion of the Kheel Board recommendations, including (a) 
elimination of A & E license requirements, (b) elimination 
of Section XIX H of the FEIA-EAL agreement and (c) 
bidding by pilots for flight engineer positions in accordance 
with their pilot seniority. 

On July 19, 1962, Mr. A. M. Beverly, Eastern’s Manager 
—Flight Engineers-System, sent a letter (Exhibit 4 at- 
tached hereto) to all Eastern flight engineers. Mr. Beverly 
informed the engineers that, in order for Eastern to “be 
assured of resuming operations at the earliest possible time, 
we have this date called 80 jet copilots into training imme- 
diately in order to complete their qualifications for a flight 
engineer certificate.” Mr. Beverly concluded the letter by 
repeating the statements contained in Eastern’s letter to 
the engineers of July 17, 1962, namely, that “all flight engi- 
neers who report on or before July 24, 1962 still have prior 
jet rights and these copilots will not take flight engineer 
jobs away from any present flight engineer who so reports,” 
(Original italics.) 

On July 21, 1962, Eastern issued to all pilots a “Bid Re- 
quest for Pilot-Engineer on Jet Equipment” (Exhibit 5 
attached hereto), pointing out that present flight engineers 
who met the deadline of July 24, 1962 would be given prior 
rights to the pilot-engineer position on jet aircraft and 
that any positions not filled by such flight engineers would 
be filled by pilots who filed bids therefor on or before “2400, 
Tuesday, July 24, 1962.” 

On July 23, 1962, at the request of Secretary Goldberg, 
further talks were held involving FEIA and Eastern. At 
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the conclusion of those talks, Secretary Goldberg set forth 
what he termed a proposal for settlement of the dispute. 
The Secretary recommended that the parties agree to ar- 
bitrate all unresolved economic issues. He did not, how- 
ever, recommend that the crew complement issue be sub- 
mitted to arbitration. Instead, he further recommended 
that, “upon receipt of the arbitration award of the unre- 
solved economic issues,” the parties “will complete agree- 
ment regarding the crew complement issue within the 
framework of the heretofore agreed-upon basic principles 
and subject to the concurrence of the Eastern Airlines 
Pilots.” In completing agreement on the crew complement 
issue, the Secretary stated that the parties would have the 
assistance of the Seeretary of Labor, the Under Secretary 
of Labor, the Chairman of the National Mediation Board 
and Dr. Feinsinger, and that “any crew complement issue 
not resolved is to be finally settled by such procedures as 
they shall prescribe.” Finally, Secretary Goldberg recom- 
mended that FEIA immediately cancel all strike action 
and that Eastern immediately resume operations. 

On July 23, 1962, Mr. MacIntyre wrote to Secretary 
Goldberg (Exhibit 6 attached hereto) stating that “As we 
understand your proposal of today, the solution of the 
crew complement issue is still one that will not imme- 
diately include or definitely bind the pilots. After three 
strikes by the flight engineers over this very issue, we can- 
not accept a solution that amounts to a ‘truce’ in this re- 
gard with no assurance of Pilot acquiescence.” Accord- 
ingly, Mr. MacIntyre informed the Secretary that Eastern 
could not accept the proposal and that it “must continue 
to keep open the offer to our individual flight engineers.” 
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On July 24, 1962, FEIA-EAL accepted Secretary Gold- 
berg’s recommendation to submit to arbitration the unre- 
solved economic issues. With respect to the crucial crew 
complement issue, however, FELA said: 


“It is obvious that the course of action recommended 
by the Secretary of Labor will require that we execute 
an arbitration agreement. We propose that the par- 
ties sit down immediately to write such an agreement. 
We propose that the agreement include not only the 
procedures and subject matters which will be submitted 
to arbitration, but also contain the agreement of the 
parties regarding the crew complement issues within 
the framework of the already agreed-upon basic prin- 
ciples. These principles are now fresh in the minds of 
the parties. There are immediately available the offices 
of the Secretary of Labor, the Under Secretary, the 
Chairman of the N.M.B., and Mr. Feinsinger. In the 
remote eventuality that any crew complement issue 
is not resolved under these circumstances, procedures 
for the resolution of such issue may also be set forth 
in the arbitration agreement. Immediately upon con- 
clusion of such an agreement, including the usual re- 
turn to work provisions, the Association will cancel 
forthwith all strike notices, and the flight engincers 
will return to work immediately.” (Italics added.) 


The italicized portion of the above quotation is itself not 
in compliance with Secretary Goldberg’s proposal, namely, 
that FEIA-EAL engineers immediately return to work. 
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On July 24, 1962, Secretary Goldberg issued a press state- 
ment in which he urged Eastern to reconsider “its action”. 
In his statement, the Secretary stated that he himself had 
in the past “been strongly critical of [FELA’s] strike as 
being against the public interest.” 

On July 238, 1962, Eastern resumed operations on an 
extremely limited basis with four daily flights, as opposed 
to its ordinary 1,424 daily flights. 

Before rejecting Secretary Goldberg’s proposal on July 
23, Eastern discussed the situation briefly with the ALPA 
negotiating committee and Iearned that ALPA would not 
agree to participate in arbitration of the “crew complement 
and representation” issues and that if Eastern, either by 
negotiation or arbitration, settled with FEIA-EAL on a 
basis similar to the TWA settlement, Eastern could ex- 
pect ALPA demands for reduction in hours for pilots and 
other demands which would probably lead to a strike and 
in any event would delay indefinitely the reduction of the 
jet crew from four to three members and probably nullify 
the economic benefits of such a reduction. 

—102— 

Before the strike, Eastern was willing to settle with 
FEIA-EAL on a basis which would have eliminated im- 
mediately the “crew complement and representation” is- 
sues so far as FEIA-EAL was concerned and would have 
submitted all other issues to arbitration. While that set- 
tlement would not have included the pilots, it would have 
averted a flight engineer strike and left Eastern exposed 
to only one possible strike over the issues. As of July 23, 
Eastern had already suffered a severe strike and could 
not afford to face another one later in the year, possibly 
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at the peak of the winter season, and in any event before 
Eastern had fully recovered from the flight engineer strike. 
Moreover, Secretary Goldberg’s proposal on July 23 was 
different from the TWA scttlement in that (1) he had ob- 
tained the prior concurrence of TWA’s pilots in the TWA 
settlement, whereas Eastern’s pilots had refused to concur 
in a similar settlement, and (2) possibly because of 
ALPA’s refusal to concur, he proposed on July 23 that 
the settlement of the “crew complement and representa- 
tion” issues be postponed until after the economic prob- 
lems had been settled, contrary to the immediate settlement 
of these key issues in the TWA agreement. 

It should be noted also that at Pan American the settle- 
ment was made with FEIA only with the concurrence of 
ALPA and the settlement with FEIA at American was 
made at a time when neither union was free to strike and 
was made expressly subject to concurrence of ALPA. 

It seemed incongruous to Eastern that, after a month’s 
strike, it should be requested to accept a “settlement” 
which did not settle the issues which caused the strike 
(and numerous earlier strikes and strike threats) but 
merely postponed them for later possible (but unlikely) 
settlement and which, through arbitration of the economic 
issues, gave the flight engineers the possibility of receiv- 
ing even greater wages and benefits than the highly gen- 
erous offer made by Eastern, before the strike, in accord- 
ance with the recommendations of the Kheel Emergency 
Board. In short, Eastern could not agree to a “settlement” 
which settled nothing and which might result in giving 
FEIA-EAL a “bonus” for its strike which the President 
justly termed “the height of irresponsibility.” 
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On August 6, 1962, further meetings between Eastern 
and the Secretary of Labor resulted in the decision by the 
Secretary of Labor to discontinue his efforts to resolve 
the dispute between Eastern and FEIA-EAL. 

Meetings between Eastern and ALPA during the period 
from July 20 through August 6, 1962 resulted in three 
agreements dated July 20, 1962, August 3, 1962 and August 
6, 1962 which are attached hereto as, respectively, Ex- 
hibits 7, 8 and 9. Such agreements, among other things, 
gave Eastern the right to require pilots to leave their 
pilot assignments, thus suspending their pilots’ seniority 
bidding rights, in order to accept training and assignments 
as pilot-engineers and flight engineers. Pilots could be 
called up for such training and assignments out of seniority 
order. In consideration of the waiver or suspension by 
pilots of their pilot seniority rights, it was necessary to 
assure them that (1) their pilot seniority would not be 
lost or impaired while training or serving as pilot-engineers 
or flight engineers and (2) they would not be required 
to take a reduction in pay during such training and ser- 
vice. It was also deemed desirable to incorporate in such 
agreements the terms and conditions applicable to pilot- 
engineer and flight engineer assignments which were es- 
tablished by Eastern in its letters of July 17 and 18, 1962 
and generally to incorporate in these three agreements 
terms and conditions necessary to effectuate Eastern’s 
acceptance and implementation of the Feinsinger Commis- 
sion recommendations. 

On August 7 and 8, 1962 Eastern met with the official 
negotiating committee of FEIA-EAL at Miami Springs, 
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Florida for the purpose of attempting to negotiate a final 
settlement of the dispute between Eastern and FEIA-EAL. 
At that meeting, Eastern presented to FEIA-EAL a com- 
plete “package” proposal in the form of a contract which 
could have been signed by both parties at that time and 
which would, upon signature, constitute a complete and 
final settlement of the dispute. In addition, on August 8, 
1962 Eastern presented to the FEIA-EAL official nego- 
tiating committee a letter summarizing and explaining 
Eastern’s “package” proposal. Eastern explained to the 
FEIA-EAL negotiating committee that, unless FELA-EAL 
would accept such proposal by noon on August 10, 1962, 
or unless FEIA-EAL would make a counter-proposal prior 
to that time on which the parties could agree, Eastern 
—104— 
would submit to the individual flight engineers the same 
terms and conditions which were outlined in the letter of 
August 8, 1962, and would give all such individual flight 
engineers the opportunity to return to the service of 
Eastern on such terms and conditions. The President of 
FEIA-EAL then inquired whether Eastern would refuse 
to deal with FEIA-EAL as representative of the flight 
engineers after presenting such terms and conditions to 
the individual flight engineers. Eastern replied definitely 
and emphatically that it would not refuse to deal with 
FEIA-EAL on any subject relating to the flight engineers 
as long as FEIA-EAL represented a majority of the em- 

ployees. 
During and after the negotiations on August 7 and 8, 
1962, FEIA-EAL made no counter-proposals in response 
to the “package” proposal submitted by Eastern, and it 
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did not accept Eastern’s proposal. On August 10, 1962, 
after expiration of the time for FEIA-EAL to accept the 
“package” proposal, Eastern mailed to each of its flight 
engineers a copy of the letter of August 8, 1962 previously 
submitted to FEIA-EAL together with a letter of August 
10, 1962 from Mr. Malcolm A. MacIntyre, President, and 
a further note from Captain E. V. Rickenbacker, Chairman 
of the Board, outlining the terms and conditions on which 
individual flight engineers could return to the service of 
Eastern. The letter of August 10, 1962 and the letter of 
August 8, 1962 are attached hereto as Exhibit 10. 

Also on August 10, 1962 Eastern sent to all pilots a 
“Request for Bid, Third Crew Member Propeller Posi- 
tions” pointing out that flight engineers who returned to 
work on or before August 16, 1962 would be given prior 
rights to serve on propeller aircraft and that all flight 
engineer vacancies not so filled would be filled by presently 
employed co-pilots of Eastern who filed bids for such 
vacancies on or before August 17, 1962. Copy of such 
“Request for Bid” is attached hereto as Exhibit 11. 

Also on August 10, 1962, Eastern sent to all stockholders 
and employees a letter outlining the plans of the Company 
for resuming operations and reasons for rejecting pro- 
posals for arbitration of economic issues and postpone- 
ment of the “crew complement issue.” Copy of said letter 
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is attached hereto as Exhibit 12. 

On August 14, 1962, Eastern sent to FEIA-EAL a letter 
clarifying Eastern’s intent with respect to the “income 
guarantee” proposal set forth in Eastern’s proposal to 
FEIA-EAL on August 8, 1962, as transmitted to all flight 
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engineers on August 10, 1962. Attached to that letter was 
a memorandum of the same date, outlining questions and 
answers with respect to the “income guarantee”. Eastern 
proposed in a note to FEIA-EAL that further negotia- 
tions be conducted if the clarifications affected FEIA- 
EAL’s previous rejection of Eastern’s offer. FEIA-EAL 
did not respond. Copies of said letter of August 14, 1962 
and the attachment are attached hereto as Exhibit 13. 

On August 21, 1962, Eastern sent to all captains and 
pilots a memorandum on the subject of “resumption of 
full operations” noting that “a substantial number of 
propeller flight engineer jobs remain unfilled following the 
deadline for returning individual flight engineers” and out- 
lining the terms and conditions applicable to those pilots 
accepting or assigned to training and service as propeller 
flight engineers. Copy of said memorandum is attached 
hereto as Exhibit 14. 

On August 17 and 18, 1962, Eastern sent telegrams to 
more than 300 junior pilots informing them that “as a 
result of the present strike you are hereby furloughed” 
and asking them to “advise immediately if you would be 
interested in being trained at company expense for a flight 
engineer position with Eastern on the basis it would not 
affect your seniority as a pilot.” Thereafter on August 
21, 1962, Eastern sent a telegram to the same pilots stat- 
ing in part as follows: 


‘IT IS REGRETTED THAT OUR LONG AND 
COSTLY STRIKE HAS FORCED CERTAIN OP- 
ERATIONAL DECISIONS AND ACTIONS WHICH 
HAVE RESULTED IN YOUR FURLOUGH FROM 
EASTERN AS A PILOT. HOWEVER, AS STATED 
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IN MY TELEGRAM TO YOU, WE WANT AN EX- 
PRESSION FROM YOU AS TO WHETHER YOU 
ARE INTERESTED IN ENTERING TRAINING 
AS AN EASTERN FLIGHT ENGINEER. SUCH 
TRAINING WOULD, OF COURSE, BE AT COM- 
PANY EXPENSE AND TAKE PLACE IN MIAMI. 
YOUR ACCEPTANCE OF A FLIGHT ENGINEER 
POSITION WILL NOT AFFECT YOUR POSITION 
ON THE PILOTS’ SENIORITY LIST. 


“AS A FLIGHT ENGINEER YOU WILL BE PAID 
AND FLOWN AS A FLIGHT ENGINEER. WHILE 
IN SCHOOL YOU WILL RECEIVE EXPENSES 
OF 55 CENTS PER HOUR, AND WHILE ON 
TRIPS EXPENSES IN ACCORDANCE WITH THE 
FLIGHT ENGINEER AGREEMENT. THE COM- 
PANY WILL PAY YOUR MOVING EXPENSES 
IN THE EVENT YOUR FLIGHT ENGINEER AS- 
SIGNMENT IS AT A DOMICILE OTHER THAN 
YOUR PRESENT DOMICILE. 

—106— 

“YOU MAY HAVE TO REMAIN ON A FLIGHT 
ENGINEER ASSIGNMENT EVEN THOUGH YOUR 
POSITION ON THE PILOT SENIORITY LIST 
MAY ENTITLE YOU TO A COPILOT POSITION. 
SHOULD THIS OCCUR YOU WILL BE EXxX- 
PECTED TO REFRAIN FROM EXERCISING 
YOUR PILOT BID RIGHTS AND RECEIVE IN- 
STEAD SUPPLEMENTAL PAYMENTS SUCH 
THAT YOUR TOTAL REMUNERATION WILL BE 
EQUAL TO WHAT YOU WOULD THEN CUR- 
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RENTLY BE ENTITLED AS A RESULT OF A 
SUCCESSFUL PILOT BID. 


“IF YOU ARE WILLING TO ACCEPT THIS OF- 
FER OF A FLIGHT ENGINEER POSITION, 
PLEASE SO INDICATE BY WIRING AN IMME- 
DIATE ACCEPTANCE EVEN THOUGH YOU 
HAVE SENT A PREVIOUS ONE.” 


All flight engineers who accepted Eastern’s offers have 
been returned to the active service of Eastern. All vacan- 
cies existing following the return of such flight engineers 
have been permanently filled by pilots who have bid for 
or accepted assignments as pilot-engineers or flight engi- 
neers. 

On August 23, 1962, Eastern sent to all probationary 
and temporary flight engineers who had not returned to 
the service of Eastern a letter notifying them that their 
employment with the Company was terminated, effective 
immediately. A copy of that letter is attached hereto as 
Exhibit 15. 

On August 23, 1962, Eastern sent to all captains and 
pilots a memorandum clarifying information previously 
issued. The memorandum pointed out that a pilot receiv- 
ing flight engineer training “will be a Student Flight Engi- 
neer with Eastern” and that while training and serving as 
flight engineer “you will be covered by the current stand- 
ard Eastern Air Lines Flight Engineers terms and condi- 
tions.” A copy of said memorandum is attached hereto as 
Exhibit 16. 

On August 25, 1962, Eastern sent to all other flight engi- 
neers who had not returned to the service of Eastern a 
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letter advising them that because of their failure to return 
to work pursuant to Eastern’s letters of July 18 and August 
10, 1962, they had been permanently replaced and “as a 
consequence, there is now no further need for your ser- 
vices.” A copy of said letter of August 25, 1962 is at- 
tached hereto as Exhibit 17. 

Effective August 23, 1962, Eastern resumed full opera- 
tions with all of its jet aircraft and its two-engine Convair 
equipment. Full-scale operation of the Air-Shuttle service 
of Eastern between New York and Boston and between 
New York and Washington has been in effect since August 
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9, 1962 as have jet operations to and from San Juan and 
Mexico City, and all such operations are continuing. Re- 
sumption of full summer operations began on September 
3, 1962, the earliest date possible in view of the long 
strike, the need for advance planning and advance book- 
ings and the other problems inherent in resumption of full 
service after a long curtailment of service. 


C. Efforts To Train Replacements For Flight Engineers. 


Prior to the strike on June 23, 1962 Eastern was unable 
to begin a training program for replacement of flight en- 
gineers even though the numerous strike threats by FEIA- 
EAL might well have suggested the immediate need for 
such a program. The reason for Eastern’s inability to 
proceed with a replacement program was the commitment 
which Eastern gave to Secretary Goldberg on February 
21, 1961 when the Feinsinger Commission was created that 
(see page 10 above) : 
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“... the status quo under existing agreements will be 
maintained; and there will be no change of training 
procedures or effect on representation rights until 
the Commission has concluded its work, which hope- 
fully should be within 90 days.” 


While the Feinsinger Commission had issued its final re- 
port on October 17, 1961, Dr. Feinsinger continued his 
mediatory efforts up to and even during the strike, as 
noted above, and Hastern was not free to change its train- 
ing program or otherwise depart from the “status quo” 
until the flight engineers themselves changed the status quo 
by striking. 

On the first business day after the strike, June 25, 1962, 
Eastern representatives met in Washington with the FAA 
to discuss the problem and to determine necessary steps 
for the development of an FAA-approved program where- 
by pilots could be trained as jet pilot-engineers. An essen- 
tial part of such a program was the concept that pilots 
who were already fully trained, checked out and experi- 
enced (to the extent, in most cases, of hundreds or even 
thousands of actual flight hours) on jet equipment should 
be able to qualify as jet pilot-engineers in much less time 
than a mechanic-qualified flight engineer who had no train- 
ing or experience on the jet. Such pilots had already 
taken the full transition training course for pilots—120 
hours of ground school training plus all required flight 
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training and flight checks—on the jets and much of the 
usual 120 hours of ground training normally required for 
mechanic-qualified flight engineers was a duplicate of the 
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training these pilots had already received. Eastern there- 
fore expected to present and obtain approval of a training 
program for its pilots which would eliminate most or all 
of the duplication between the pilot training and the flight 
engineer training programs normally required by FAA 
for individuals who had received no prior training on 
the same aircraft. Eastern expected the same principle 
to be extended to other types of equipment so that a pilot 
who was qualified on Electra aircraft, for example, could 
check out as a flight engineer on such aircraft without 
repeating the training which he had already received as 
a part of his pilot training program, thus limiting his ad- 
ditional training to flight engineer subjects not previously 
covered. 

On June 28, 1962 Eastern sent to FAA in Washington 
all of the essential ingredients of the training programs 
for the various types of equipment. The next day, the 
same materials were delivered to the local and regional 
offices of FAA in Miami and Atlanta. Discussions were 
held with FAA locally in Miami June 30 through July 4. 
On July 5 at a meeting in Washington Eastern was re- 
quested to furnish additional detail and there was a dis- 
cussion of the number of hours of ground school and of 
initial equipment line check time which would be required. 
On July 10, a tentative agreement was reached with the 
local Miami FAA office on a training program, which pro- 
gram was forwarded to the Atlanta regional office. 

July 10-13, at meetings in Washington, it appeared that 
the program was satisfactory to the Miami office of FAA, 
the rigional office in Atlanta and the staff of the Adminis- 
trator in Washington. However, final approval was with- 
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held by the Administrator. When such approval was not 
forthcoming, despite Eastern’s repeated urging that ac- 
tion be taken, Eastern was forced to proceed with the train- 
ing of 80 jet co-pilots beginning July 19 (see discussion 
above) on the basis of the training program then pending 
approval, plus additional training which was given while 
waiting for final FAA action. 

—109— 

The Administrator finally, on August 4, 1962, issued a 
directive specifying the standards for the training of jet 
co-pilots as jet flight engineers. Such directive recognized 
the principle that pilot training and experience on jet 
aireraft should be credited toward flight engineer qualifica- 
tion on such aircraft and that duplication of training al- 
ready received should not be required. 

On August 6, 1962 Eastern submitted a revised training 
course which complied with the standards set by the Ad- 
ministrator (which standards had already been met by 
Eastern’s co-pilots then in training), and the revised train- 
ing course was approved by FAA the same day. 

Subsequently, training programs were approved for the 
other types of equipment and for pilots who were not pre- 
viously qualified as pilots on the equipment involved. All 
such programs gave recognition to the fact that pilot and 
flight engineer training programs overlapped to some ex- 
tent and that the same training should not be required 
twice in the case of the same individual. 

All flight engineers who reported for work on or before 
the July 24, 1962 deadline set in Eastern’s letter of July 
18 are recognized as having prior rights to serve as pilot- 
engineers on present and future jet aircraft, and arrange- 
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ments have been made to give them the necessary pilot 
training to meet the requirements set in the letter of July 17 
and the Feinsinger Commission recommendations. A sub- 
stantial number of such flight engineers have already met 
such requirements. Those flight engineers who reported 
for work after July 24 but before they had been replaced 
pursuant to Eastern’s letter of August 10 are recognized 
as having prior rights to serve on all propeller aircraft. 
All pilot-engineer positions on jets and all flight engineer 
positions on propeller aircraft not filled by such returned 
flight engineers have been filled by pilots bidding for or 
assigned to such positions, and the necessary training has 
been or is being given to such pilots in accordance with the 
FAA-approved training program. 

On July 23, 1962, Eastern commenced operation of two 
round trips per day with jet aircraft between New York 
and Miami. On August 9, 1962 Eastern resumed its full 
Air-Shuttle operation between New York and Washington 
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and Boston as well as jet operations to and from San 
Juan and Mexico City. On August 23, 1962 Eastern re- 
sumed full operations with jets and with Convair 440 
aircraft. On August 30, 1962 Eastern resumed its Air- 
Shuttle operations between Newark and Washington and 
Boston. On September 13, 1962 Eastern resumed full op- 
erations with all types of equipment except that, as a 
result of the strike, Eastern has been forced to ground 
its Martin 404 fleet and is disposing of such aircraft. All 
necessary training was completed in ample time for the 
September 13, resumption of operations. 


(123] 
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June 14, 1962 


Mr. Jack Robertson, President 
EAL Chapter, F.E.LA. 

9471 S. W. 54th Street 

Miami, Florida 


Dear Mr. Robertson: 


This is to briefly confirm the results of the meetings on 
May 28 and June 5, 1962, between the negotiating com- 
mittees representing Eastern Air Lines, Inc., and the Flight 
Engineers International Association, EAL Chapter, as well 
as those of the last few days climaxed by todays sessions 
sponsored by the Secretary of Labor. 


At the start of the meeting on May 28th, you presented 
me with a written notice of strike to be effective at any time 
on or after 0001 EST June 1, 1962. 


As I stated to you, we are prepared to negotiate an agree- 
ment based upon the principles recommended in the Re- 
port to The President by Emergency Board No. 144, is- 
sued May 1, 1962, and the principles recommended by other 
recent Presidential Commissions on the subject of crew 
complement. 


The Emergency Board, contrary to the previous posi- 
tion of the Company, recommended “full retroactivity” 
for the Flight Engineers, representating a pay rate increase 
of 10.82% effective in steps from April 1, 1960 to December 
1, 1961, together with 3% prospective increases effective 
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April 1, 1962 and April 1, 1963, respectively. This retro- 
active increase is the same as that given to Eastern’s 
Captains and is far more than the retroactive increases 
recommended for or granted by other airlines. 


Your insistence on considerably greater pay increases 
than even the Emergency Board recommended, and on 
shorter work hours for the increased pay, cannot be recon- 
ciled with a sincere effort to settle the existing dispute. 
As you know, Eastern’s Flight Engineers have had, for 
more than a year, more favorable rules governing hours 
of work than exist in any other Flight Engineer contract. 
Eastern Air Lines suffered a $28,000,000 loss in 1961 after 
a large loss in 1960—a fact which was given no recogni- 
tion in the Emergency Board Report. Despite that fact 
and the current financial difficulties of the Company, we 
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are willing to base an agreement on the principles of the 
Emergency Board Report. The Company feels that the 
3% “productivity increase” recommended by the Board 
should not become effective during 1962 in view of the 
Company’s financial problems and other developments in 
the industry. This matter and other details of the recom- 
mendations can be worked out in conference with your 
committee. 


It is my understanding that in our June 6th meeting you 
stated you would not sign an agreement with this com- 
pany unless such agreement contained a provision requir- 
ing that all future new hires must have mechanic-type 
certificates. You have maintained this position during the 
last four days of mediation efforts by the National Media- 
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tion Board. Eastern does not believe such licenses are 
necessary for proper and efficient performance of flight 
engineering duties and in this position the Company has 
the complete support of the FAA, other airline experience, 
and numerous Presidential appointed impartial boards. 
By your insistence on such position, it is apparent that 
as a condition of negotiating an agreement you are de- 
manding that this company become a party to your at- 
tempt to negate and cancel the specific recommendations 
of the Commissions and numerous Boards appointed by 
President Kennedy. We are unwilling to join you in this. 


This company has bent every effort to preserve the job 
opportunities of its Flight Engineers, has already volun- 
tarily provided them with the best working conditions in 
the industry, and has attempted to negotiate with them a 
better than 10% immediate pay increase with full retro- 
activity, as outlined above. You are preventing these ob- 
jectives and jeopardizing the job security and opportuni- 
ties of your constituents by your demand that we accept 
contractual provisions which are contrary to the recom- 
mendations of the impartial Boards appointed by the 
President. 


This date, the President of the United States, through 
Secretary of Labor Arthur J. Goldberg, urged you and 
Eastern to submit all open items to voluntary arbitration 
by a top level impartial Board. Eastern accepted the 
Presidents request and you rejected it. 


It is urged that you substantially modify your position on 
all issues to comply with the Presidential Boards’ recom- 
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mendations and proceed to negotiate a confirming agree- 
ment with Hastern. 


Very truly yours, 


/s/ J. O. Jarrarp 
J. O. Jarrard 
Vice President-Industrial Relations 


JOJ :fs 
ee: Hon. Arthur J. Goldberg 
Hon. Francis A. O’Neill 
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Cc FLIGHT ENGINEERS’ INTERNATIONAL 
O ASSOCIATION 
P EAL CHAPTER 
Y 
558 Hialeah Drive 
Hialeah, Florida 
June 30, 1962 
To: All TWA Flight Engineers 


Dear Sir and Brother 


The purpose of this letter is to make the same request 
of the TWA Chapter membership that I made of Sam 
Dietrich in Washington the night before he signed the 


proposed agreement. 


My request was that Sam not sign the document and 
thereby let the PAA and EAL Chapters attempt to get 
something better. I requested that, if he did not think 
the TWA Chapter membership would strike for something 
better, he recess the TWA negotiations and let the PAA 
and EAL Chapters take a try at it. I got no answer from 
Sam, but Mr. Swartz, his attorney said they would think 
about it. Apparently they wanted to scuttle the industry. 
I had gone to Washington after hearing persistent rumors 
from sources inside the Company that EAL was not wor- 
ried about a strike because “one of the leaders of FEIA 
was going to sell out the Flight Engineers.” I now ask 
that the TWA membership reject the proposed agreement 
so that we will have a chance at getting something better. 
It seems fairly obvious that Eastern Airlines will await 
your decision before deciding their future course of ac- 
tion. If your decision is to accept the proposed agreement, 
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you will have made it exceedingly difficult for us to nego- 
tiate a favorable agreement. I am sure that the proposed 
agreement will still be available to you if we fail. This 
is not the only reason that I would like to see you reject 
the proposed agreement. I believe it will, if adopted, re- 
sult in the destruction of the Flight Engineering profes- 
sion, the class and craft and your union—the only party 
to this dispute that has as its primary objective the preser- 
vation and protection of your job. I asked Secretary of 
Labor Goldberg on June 25, if the proposed agreement 
contained ironelad protection of your representation rights 
and he answered “no”!! 


If your union disappears you will have to rely on the 
Company to protect you from ALPA. You will have less 
protection than the stewardesses. Remember ALPA’s no 
furlough clause! The only way the Company can eliminate 
unnecessary personnel is to sack you! Reporting five 
minutes late, needing a shoe shine, hair cut or uniform 
pressed, to say nothing of proficiency, will become grounds 
for dismissal. Let’s face it, there is nobody that wants 
you to keep your job but you and your union. 


You recently received a letter from Sam Dictrich which 
was handed to the press at a conference in New York on 
June 27 before you received it. I arrived just after the 
conference broke up and was besieged by reporters asking 
how long the union had been split by the animosity against 
Brown displayed in Sam’s letter. We can ill afford this 
public display of our disunity. When I was told that some 
members of the TWA Executive Council were barred, I 
was aghast. I understand that some TWA Flight Engi- 
neers who supported Bill Kent's philosophys were per- 
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mitted in the conference. It now appears that Sam Dietrich 
is now preaching the same “wouldn’t you rather be red 
than dead” philosophy that he despised and fought when 
W. D. Kent was preaching it. As a matter of fact the pro- 
posed agreement bears an amazing resemblance to the 
proposed agreement circulated by W. D. Kent. If anything, 
the Kent document was better in certain respects. 


I want to correct certain misstatements in Mr. Dietrich’s 
letter concerning the negotiations in Washington on repre- 
sentation rights. 


1. Mr. Dietrich and Mr. Manning were not invited to 
the meetings with Wirtz and Goldberg on representation 


rights—the truth is that Wirtz called the EAL and PAA 
chapters in for talks. Ron called Sam Dietrich and Joe 
Manning to advise them of events as they developed. 


2. Mr. Brown agreed to the document on representation 
rights. Actually no agreement was reached. Mr. Brown 
was particularly doubtful of the document. Our lawyers 
later agreed with him saying it was full of loop holes (so 
did Goldberg). 


The stangest statement in the whole document is the 
one concerning arbitration. In one place he was complain- 
ing because our agreement to arbitrate economic issues 
was hurting him in his negotiations and in another he 
was complaining because we withdrew it without consult- 
ing him! Some of the statements about the provisions of 
the proposed agreement are inaccurate, for example: 


(3) g. states that any pilot who then becomes trained to 
be a F/E goes to the bottom of the F/E seniority 
list and is represented by FEIA. 
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I am unable to find this statement anywhere in the pro- 
posed document. It does provide however that: 


1. Any pilot who is assigned as F/E will be entitled 
to be represented by ALPA representative. FEIA 
will also be allowed to have an observer present. If 
this involves discharge or discipline, the hearing will 
be held before ALPA system board. 


2. The Company has the right in the future to hire 
pilots, place them on the ALPA seniority list for one 
day (remember United?) and then assign them as 
F/E’s. They will then be entitled to all the benefits 
in 1. above, and are exmept from the agency shop. In 
other words every new hire means your union dies a 
little. 


Regardless of whether you think this document is ac- 
ceptable to you I ask you to vote to reject it until we have 
a chance to get something better. EAL has made a com- 
mitment to George Brown, President of District 100 ILA.M. 
to continue to hire mechanics as Flight Engineers. I have 
made a similar commitment to George Brown. EAL is 
trying to welsh on this promise. I hope you will help me 
keep this promise. 


Sincerely and Fraternally, 


/s/ Jack Robertson 


Jack Robertson, President 
FEIA, EAL Chapter 
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EASTERN AIR LINES 
INCORPORATED 


Eastern Arg Lives Burmprnc—10 Rockerewuer Puaza 
New York 20 


OFFICE OF MEMBER OF THE 
PRESIDENT NATIONAL SAFETY COUNCIL 


July 18, 1962 


To all Eastern Air Lines Flight Engineers: 


Attached is a letter which was delivered personally to 
the President of the Flight Engineers International Asso- 


ciation—EAL Chapter yesterday, with copies to Govern- 
ment officials and to the FEIA negotiating committee. The 
letter was discussed with the FELA committee in sessions 
at the Labor Department in Washington yesterday after- 
noon, last night and today. Despite the best efforts of the 
Government and Company officials, no agreement was 
reached by the time limit specified in the letter. 


In view of the further impasse in the negotiations with 
the FELA, the Company has no alternative but to take 
affirmative and positive steps to resume operations. The 
tremendous and increasing losses imposed by the strike 
on the jobless employees, the Company and the public re- 
quire that such steps be taken immediately. 


Effective at once, the terms and conditions set forth in 
the attached letter of July 17, 1962 shall be applicable to 
all flight engineers of Eastern Air Lines. You have re- 
ceived, and are familiar with, copies of the Feinsinger 
Report and the Kheel Board (Emergency Board No. 144) 
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Report. Therefore, I believe the terms of your employ- 
ment upon return to the Company will be clear from the 
July 17 letter together with those Reports. 


In order to return to work it will be necessary for you 
to report im person at the office of the Superintendent 
or Assistant Superintendent of Flight Engineers at your 
base, on or before July 24, 1962, at which time you will be 
allowed to elect whether or not you will take the jet flight 
engineer training and thus be eligible for jet assignments. 
If you do not elect to take such training, you will be re- 
stricted to propeller aircraft. Those who do not report 
by that date may be replaced, and any who are reemployed 
thereafter will be restricted to propeller aircraft. 


The office of your Superintendent of Flight Engineers 
will be open beginning tomorrow, July 19, 1962, and will 
maintain office hours every day, including Saturday and 
Sunday, from 8:00 a.m. to 5:00 p.m. local time until fur- 
ther notice. You will be instructed by your supervisor as 
to further procedures and as to when you will be recalled 
to work and placed on the payroll. 


/s/ Maucoum A. MacIntyre 
Maleolm A. MacIntyre 
President and Chief Executive Officer 


encl. 
Copies to all EAL employees 
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EASTERN AIR LINES 
INCORPORATED 
MEMBER OF THE NATIONAL SAFETY COUNCIL 


July 17, 1962 
Mr. Jack Robertson 
President, FEIA-EAL Chapter 
558 Hialeah Drive 
Hialeah, Florida 


Dear Mr. Robertson: 


Since early 1960, Eastern Air Lines, Inc., has been seeking 
to work out an agreement with Flight Engineers Interna- 
tional Association—EAL Chapter covering the Company’s 
Flight Engineers. The Company has earnestly sought to 
protect the job security and economic interests of the em- 
ployees represented by FEIA. We felt that considerable 
progress had been made toward a settlement when, on 
February 17, 1961, FEIA illegally struck the Company on 
the basis of an issue over which the Company had no con- 
trol—an issue limited to another airline and an order of 
the National Mediation Board. 


Despite the fact that the FEIA strike was judicially de- 
clared to be illegal and the FEIA defied the court orders 
requiring a return to work, the Company yielded to the 
request of the President of the United States and the 
Secretary of Labor that the employees be restored to ser- 
vice without reprisal. The Company further cooperated 
fully at all times with the Feinsinger Commission, which 
was created by the President to seek a solution for the 
problems of job security, qualification and representation 
of flight engineers. 
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The Company accepted the carefully considered recom- 
mendations of the Feinsinger Commission, and offered to 
sign a contract with FEIA on that basis. When no con- 
tract resulted, FEIA threatened to strike in February 
1962, and the President appointed Emergency Board No. 
144 to seek a final solution. In the hearings before the 
Board, FEIA reverted to its original proposals submitted 
in February 1960, and refused to discuss the problems 
which the Feinsinger Commission studied and discussed 
in its Report. 
Emergency Board No. 144 recommended implementation 


of the Feinsinger Report and it also recommended generous 
pay increases and other contract benefits for the flight 


engineers. Despite the substantial cost, the Company of- 
fered to negotiate a contract based on those recommenda- 
tions. 


Shortly thereafter, the Taylor-Meany-Kaiser Arbitration 
Board at Pan American endorsed the Feinsinger Report 
with a minor modification which Eastern offered to accept. 
On June 14th, President Kennedy, through Secretary Gold- 
berg, requested the parties to arbitrate all issues in dis- 
pute. Eastern acceded to the President’s request, but you 
rejected it. 


On June 21, 1962, Secretary of Labor Goldberg was able to 
negotiate a settlement between TWA and its flight en- 
gineers which followed the Feinsinger Report with certain 
modifications. Again, Eastern offered to negotiate an 
agreement with FEIA based on that settlement. 

—129— 
In all, seven Presidential Boards have endorsed the Fein- 
singer Report. The President, the Secretary of Labor and 
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other officials in Washington have endorsed it. The Secre- 
tary of Labor has worked diligently to implement it on 
American, TWA and Pan American, and its principles 
have been accepted by employees on each of those three 
carriers. 


Despite all this, FEIA struck Eastern on June 23, 1962, 
and the Company’s operations have been completely shut 
down for nearly four weeks; at a revenue loss to the Com- 
pany of over $25,000,000. Nearly 18,000 employees have 
been thrown out of work through this conduct of FEILA, 
and hundreds of thousands of travelers have been incon- 
venienced while Eastern’s competitors have profited at 
Eastern’s great expense. The President has concluded 
that this strike is “the height of irresponsibility”, and all 
responsible observers have agreed. 


We have been cooperating closely with officials in Washing- 
ton, believing that their efforts and the leadership qualities 
of the FEIA might produce an early end to this senseless 
strike. Although these efforts are continuing, the Com- 
pany is compelled to take affirmative and positive action to 
resume operations immediately. In the interests of the 
stockholders, the 18,000 jobless employees and the public, 
we must act now. 


As we advised you yesterday, the changed circumstances 
resulting from your strike, necessarily require some modi- 
fications in offers previously made to you by the Company. 
Accordingly, we now advise you that any previous offers 
made by the Company are hereby formally withdrawn and 
the Company now offers to sign an agreement containing 
the following principles, provided FEIA accepts the same 
in writing on or before July 18, 1962. 
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. Crew Complement 


Feinsinger October 17, 1961 recommendations modi- 
fied as follows: 


(a) The Company shall have the right to immediately 
transition to 3-man jet crews, subject to accom- 
plishing the necessary training. There shall be 
no Group A & B designations. 

The pilot training provided by the Feinsinger 
Report shall be sufficient to enable the Flight 
Engineer to satisfactorily perform the third pilot 
duties presently being performed by the third 
pilot at his position. Such training must be ob- 
tained in Company equipment. 

2. Rates of Pay 

(a) Rates of pay upon resumption of work will be 
the existing rates plus 10.82% average increase. 

(b) No retroactive pay. 

(c) Kheel Board #144 recommendation of 3% in- 
crease effective April 1, 1962 will be deferred 
until April 1, 1963. 


. All Other issues 


As recommended by Kheel Board +144. 


Present agreements will be fully conformed to the 
intent of the above. 


We shall be available to discuss these proposals with you 
today, tonight and tomorrow. However, because of the 
urgency of the current strike situation and Eastern’s pub- 
lie responsibility, we must have a written acceptance not 
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later than 6 p.m. July 18, 1962, delivered to Mr. J. O. 

Jarrard, Room 301, Executive House, Washington, D. C. 
—130— 

If an acceptance is not received by the time specified 

above, the Company will offer the same terms and condi- 

tions to all of the flight engineers individually subject to 

the following conditions. 


(1) Flight engineers who accept such terms and condi- 
tions and report to their supervisors, on or before 
July 24, 1962, in person, that they are ready for 
work and will work on such terms and conditions, 
will be given the training contemplated by the Fein- 
singer Report for the jet third seat, at Company 
expense and in the manner provided in that Report. 


Flight engineers who do not comply with paragraph 
(1) above will, if re-employed by the Company, be 
restricted to service on propeller-driven aircraft and 
will not be given the training contemplated by the 
Feinsinger Report. 


Those flight engineers who do not return under either (1) 
or (2) above will be permanently replaced as rapidly as 
possible. 

Very truly yours, 


/s/ J. O. JaRRaRD 
J. O. Jarrard 
Vice President—Industrial Relations 


ce: Secretary of Labor, Hon. Arthur J. Goldberg 
Under Secretary of Labor, Hon. W. W. Wirtz 
Dr. Nathan Feinsinger 
Chairman Leverett Edwards, National 
Mediation Board 
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KASTERN AIR LINKS, INC. 
Miami, Florida 


July 19, 1962 
To All Eastern Air Lines Flight Engineers: 


As you were advised in Mr. Malcolm A. MacIntyre’s 
July 18, 1962 letter, it is necessary that we take affirmative 
and positive steps to resume operations. In order that we 
will be assured of resuming operations at the earliest pos- 
sible time, we have this date called 8U jet copilots into 
training immediately in order to complete their qualifica- 
tions for a flight engineer certificate. 


I am advising you of this in this manner in order that 
you will know the true reason behind this move. Although 
we fully expect all of our flight engineers to report as 
directed on or before Tuesday, July 24, 1962, these copilots 
will be trained and available to permanently replace flight 
engineers on the jets to the extent they do not report by 
the deadline. Also, they will be available to operate our 
jets during the temporary period in which the flight engi- 
neers who do report are given the necessary pilot training 
to qualify for the pilot-engineer positions. 


As you were advised in Mr. J. O. Jarrard’s July 17, 1962 
letter, all flight engineers who report on or before July 24, 
1962 still have prior jet rights and these copilots ivill not 
take flight engineer jobs away from any present flight 
engineer who so reports. 

/s/ A. M. Beverty 


A. M. Beverly 
Manager-Flight Engineers-System 
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MEMORANDUM OF AGREEMENT 
between 
EASTERN AIR LINES, INC. 
and 
THE AIR LINE PILOTS 

in the service of 

EASTERN AIR LINES, INC. 
as represented by 


THE AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL 


Tus MeMoranpuM oF AGREEMENT made and entered into 
in accordance with the provisions of Title II of the Rail- 
way Labor Act, as amended, by and between Eastern Arr 
Liners, Inc., (hereinafter referred to as the Company”) 
and the Air Line Pilots in the service of Eastern AIR 
Lixgs, Inc., as represented by the Am Lrye Pmors Asso- 
CIATION, INTERNATIONAL (hereinafter referred to as the 
“Association’’), 


WITNESSETH: 


It is agreed and understood by the parties hereto that 
during the period necessary to resume normal operations 
and to train qualified replacements: 


1. The Company shall have the right to call back the 
necessary copilots for flight engineer certificate train- 
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ing and flight assignments. The particular individuals 
to be called are to be determined by the Company 
without regard to Section 18 or any other seniority 
provision of the basic agreement. 


. Once a pilot is assigned to and starts on such training, 
he shall have the right to complete such training pro- 
vided that (except as to the group started in training 
on July 20, 1962) such training shall be scheduled in 
accordance with the needs of the service as deter- 
mined by the Company. 


3. During the period the pilot is taking such training, he 


shall receive school pay computed in accordance with 
Section 26 of the basic collective bargaining agreec- 
ment, except that after the first class such training 
compensation shall be paid only where the training 
is required by the Company or as may be mutually 
agreed upon. 


No pilot’s relative seniority position shall be adjusted 
as a result of the training or flying outlined herein. 


5. Expenses for pilots engaged in training shall be as 
provided in Section 14 of the basic agreement. 


This Memorandum of Agreement shall become effec- 
tive July 20, 1962. 

—137— 
. It is agreed that either party may reopen this agree- 
ment by serving 48 hours’ written notice upon the 
other party. 
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In Witness WuHERrEor, the parties hereto have signed this 
Memorandum of Agreement, this 20th day of July, 1962. 


WITNEss: For Eastern Arr Lryzs, Inc. 


/s/ R. R. Seymour /s/ J. O. Jarrard 

/s/ V. G. Rowland J. O. Jarrard 

/s/ W. H. Whatley Vice President- 
Industrial Relations 


For tHe Air Line Pitors 
THE SERVICE oF Eastern AIR 
WItNEss : Liygs, Inc. 


/s/ Clyde Muirheid, Jr. /s/ Charles H. Ruby 


/s/ J. J. O'Donnell Charles H. Ruby, President 
/s/ Geo. C. Smith, Jr. Air Line Pilots Association 
/s/ J. J. Beddall International 

/s/ D. L. Mudd 
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AGREEMENT 
between 
EASTERN AIR LINES, INC. 
and the 
AIR LINE PILOTS 
in the service of 
EASTERN AIR LINES, INC. 
as represented by 


THE AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL 


Tis AGREEMENT made and entered into in accordance 
with the provisions of Title II of the Railway Labor Act, 
as amended, by and between Wasrern Air Lrxzs, Inc., (here- 
inafter referred to as the “Company”) and the Air Line 
Pilots in the service of Eastern Arr Lryzs, Inc., as repre- 
sented by the Arr Line Pmors Association, INTERNATIONAL 
(hereinafter referred to as the ‘‘Association”). 


WITNESSETH: 


Wuenreas, the Company and the Association desire to 
supplement their present Agreements, to provide for 
changes in the complement of the flight deck operating 
crew of certain of the Company’s aircraft and the training, 
qualifications and rates of pay of members thereof, 


Now, THEREFORE, it is mutually agreed and understood 
by and between the parties to this Agreement that: 
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1. The Company shall have the right to transition from 
four-man pure-jet crews to three-man pure-jet crews. 


2. Such three-man pure-jet crews shall consist of a cap- 
tain, a copilot, and a pilot-engineer. The pilot-engineer 
shall possess the following qualifications: 


a. A commercial pilot’s license, instrument rating and 
flight engineer certificate. 


—139— 

b. Qualifications (which may be obtained and demon- 

strated in a simulator) in the type of turbojet aircraft to 
which assigned, as follows: 


(1) Ability to execute en route, approach and landing 
copilot duties, including checklist functions, assisting the 
pilot in command when one of the pilots is incapacitated 
or unavailable, as such duties and functions would be per- 
formed by the second in command at the direction of the 
pilot in command, other than manipulation of the primary 
flight controls. 


(2) Ability to manipulate the flight controls of the turbo- 
jet aircraft by reference to flight instruments to the extent 
of straight and level flight, normal turns, climbs and des- 
cents at the various normal operating speeds, but not in- 
cluding take-offs and landings. 


c. A minimum of four (4) hours of flight training in the 
jet aircraft to which assigned, to be divided as follows: 


(1) Two hours of airwork. 


(2) Two hours of specific instruction in landings. 
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d. Ability to operate radio communications and naviga- 
tion equipment and weather radar. 


e. Ability to read and interpret en route, terminal area 
and approach charts. 


f. Ability to copy and interpret air traffic control clear- 
ances and give position reports when required. 


g. Ability to maintain appropriate flight logs. 
h. Ability to prepare take-off and landing data. 


i. The above qualifications, other than those listed in 
Paragraph 2-a shall be given on Company equipment and 
shall be sufficient to enable the individual to demonstrate 
satisfactory performance of the third pilot duties presently 
being performed by the third pilot at his third pilot position. 

—140— 

3. During the period of transition from four-man pure- 
jet crews to three-man pure-jet crews, the Company shall 
have the right to continue operating such pure-jet flights 
with a four-man crew in accordance with applicable agree- 
ments existing prior to the signing of this Agreement. 


4. New hires for all three Flight Deck Operating Crew 
positions will be pilots who meet minimum copilot qualifi- 
cations and their names will be added to the Pilots’ System 
Seniority List. 

5. Copilots will be permitted to serve as third crew mem- 
bers on propeller-driven aircraft of the Company only to 
the extent necessary to fill these jobs. 


6. (a) All pilot-engineer positions open to pilot bidding 
shall be filled by qualified pure-jet copilots bidding as 
stated in the Basic Agreement signed 12-11-60. 
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(b) Copilots permitted to serve as third crew members 
on propeller-driven aircraft in accordance with Paragraph 
5 above will bid for these positions as stated in the Basic 
Agreement signed 12-11-60. 


(c) Training for pilot-engineer or third crew member 
positions as offered by the Company will be provided by 
the Company as stated in Section 26 of the Basic Agree- 
ment signed 12-11-60. 


(d) When serving as pilot-engineer or third crew mem- 
ber, a pilot will be given protection against loss of earn- 
ings in the copilot position he otherwise would have held, 
provided that he shall not receive greater pay than he 
would have received as copilot on the aircraft on which he 
serves as pilot-engineer or third crew member. Pilot sen- 
iority rights and relative pilot seniority position of such 
pilots shall not be impaired or lost as a result of such 
service. 


7. The Company shall not furlough any pilot so as to 
deprive him of a cockpit position except where it can be 
shown that the furlough would have taken place in the 
absence of the transition from four-man pure-jet crews to 
three-man pure-jet crews. 


—141— 
8. Any dispute between the Company and the Associa- 
tion as to the reasons for the furlough specified in Para- 
graph 7 shall be submitted directly to the System Board of 
Adjustment sitting with a neutral member. Such dispute 
shall be submitted to the Board no later than ten (10) days 
after issuance of the furlough notice and the Board shall 
issue its decision within twenty (20) days after issuance 
of the furlough notice. 
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9. No present pilot shall suffer a reduction in pay earn- 
ings’ opportunity as a result of the Company reducing its 
present pure-jet cockpit crew complement from four to 
three members. 

10. A pilot displaced from captain status or from: 

. B-720 or DC-8 flying 

. Electra flying 

c. 4-engine piston flying 


. 2-engine flying 


because of the transition from four-man pure-jet crews to 


three-man pure-jet crews as provided by this Agreement 
shall be paid a minimum calculated as provided in the pay 
protection provisions of Section 27-P of the Basic Agree- 
ment signed 12-11-60. Pay entitlement in each such case 
is to be determined by the trip bid award(s) from which 
displaced. 


This guarantee shall apply during the period in which 
such displaced pilot is unable, because of such transition, 
to secure through normal bidding privileges a trip or re- 
serve bid in or above the same status and on the same 
(or higher paying) equipment group (a, b, ¢, or d above) 
which he was holding prior to displacement. 


ll. As long as this Agreement remains in full foree and 
effect it will supplement and modify existing agreements 
between the Company and the Association to the extent 
herein provided. Nothing in this Agreement shall be con- 
sidered as having set a precedent. 
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12. This Agreement shall be effective upon the date of 
signing and shall remain in full force and effect until 10 
days after either party gives notice of cancellation by 
registered mail. 


I~ Witness Wuenreor, the parties hereto have signed 
this Agreement this 3rd day of August, 1962. 


Witness: For Eastern Arr Lives, Inc. 


/s/ R. R. Seymour /s/ J. O. Jarrard 

/s/ W. H. Whatley J. O. Jarrard 

/s/ W. Glen Harlan Vice President- 
Industrial Relations 


For tHe Am Line Purwots 1v 
THE SERVICE OF EASTERN AIR 
WITtNEss: Livgs, Inc. 


/s/ Clyde Muirheid, Jr. /s/ Charles H. Ruby 
/s/ D. L. Mudd Charles H. Ruby, President 
/s/ J. J. Beddall Air Line Pilots Association 
/s/ Geo. C. Smith, Jr. International 

/s/ J. J. O'Donnell 
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BACK-TO-WORK AGREEMENT 
between 
EASTERN AIR LINES, INC. 
and the 
AIR LINE PILOTS 
in the service of 
EASTERN AIR LINES, INC. 
as represented by 


THE AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL 


Wuenrzas, Eastern Air Lines, Inc., is desirous of resum- 
ing service as soon as possible, and whereas the pilots in 
the employ of Eastern Air Lines are desirous of returning 
to work in an orderly, efficient, and expeditious manner, 
the following back-to-work procedures are agreed upon: 


1. Pilots shall be returned to the payroll at each domi- 
cile in the order of their system seniority in accordance 
with their qualifications for the type of service which is to 
be operated from their domicile. For purposes of this para- 
graph, first pilots will be deemed to be qualified to fill co- 
pilot openings and any pilot who is currently qualified 
(including necessary route checks) or who needs a profi- 
ciency check or three landings and take-offs to be currently 
qualified shall be deemed qualified. 


2. Prior to October 1, 1962, all pilots in the employ of 
Eastern Air Lines will be given an opportunity to return 
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to work or will be placed on furlough status as stated in 
Section 40 of the basic employment agreement signed 
December 11, 1960. 


3. No pilot’s vacation accrual, relative seniority position 
or pay progression date shall be adjusted as a result of the 
days off pay status during the period June 23, 1962 and 
the date he is returned to the payroll or is furloughed. 


4. Prior to October 1, 1962, pilot trip assignments shall 
be awarded on a most senior qualified basis from among 
those expressing a preference for the job, providing that 
no pilot shall be allowed to exercise such preference on the 
off days established by the rotational sequence of his last 


trip flown. The Company agrees to bid and award trips 
in accordance with the Crew Scheduling Manual provisions 
as soon as operationally feasible and in any case no later 
than October 1, 1962. 


f 


5. During the period that flights are assigned on a rota- 
tional basis, as outlined in Paragraph 4 above, all pilots 
on the payroll will be eligible for the reserve guarantee 
(prorated on the basis of days in the period) as stated in 
Section 10 of the basic agreement signed December 11, 
1960. Status (first pilot or copilot) will be determined by 
the position actually held on the flights performed during 
the period or month, except that a pilot involuntarily 
assigned following a trip as first pilot to a copilot trip shall 
continue on his first pilot’s guarantee for the copilot trip(s) 
and resulting days off. 
—144— 
6. In bidding for assignments, any pilot will be eligible 
to express a preference for any position, first pilot, copilot 
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or pilot-engineer, and be awarded same provided he is 
qualified, subject to Paragraph 4 above. 


%. This Agreement shall be effective on the date of 
signing and shall remain in full force and effect until 
October 1, 1962, except that cither party may cancel this 
Agreement prior to October 1, 1962 by giving seven (7) 
days’ notice of cancellation by registered mail. 


Ix Wityess Wuergor, the parties hereto have signed 
this Back-to-Work Agreement this 6th day of August, 1962. 


WITNESS: For Eastern Arr Lives, Lye. 


/s/ W. H. Whatley /s/ J. O. Jarrard 

/s/ R. R. Seymour J. O. Jarrard 

/s/ R. A. Connerty Vice President- 
Industrial Relations 


For tHe Air Line Pmors 1 
THE SERVICE OF EasTERN AIR 
WITNESS: Lives, Inc. 
/s/ Clyde Muirheid, Jr. /s/ Charles H. Ruby 
/s/ D. L. Mudd Charles H. Ruby, President 
/s/ J. J. Beddall Air Line Pilots Association, 
/s/ Geo. C. Smith, Jr. _ International 
/s/ J. J. O'Donnell 
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EASTERN AIR LINES 


INCORPORATED 


Eastern Arm Lives Burtprnc—1l0 RockereLuer Puaza 
New York 20 
OFFICE OF MEMBER OF THE 
PRESIDENT NATIONAL SAFETY COUNCIL 


August 10, 1962 
To All Eastern Air Lines Flight Engineers: 


For the past three days we have been making a final 
effort to reach an agreement with your representatives 
which would conclude this strike on a basis fair to all 


concerned. We met with the Negotiating Committee of 
FEIA-EAL Chapter on Tuesday, August 7, and again on 
Wednesday, August 8. A written proposal was given to 
your Committee on August 7, and further concessions and 
clarifications were incorporated in a new written Company 
proposal delivered at the meeting on August 8. 


Attached to this letter is a summary of the Company’s 
final written proposal of August 8. The FEIA-EAL Chap- 
ter made no counterproposal, but took the position that no 
settlement could be reached unless the Company would 
turn back the calendar to June 22, ignore all the hardships, 
losses and other changed circumstances resulting from the 
strike, and guarantee to all the flight engineers all third 
crew member seats on all equipment forever, despite the 
repeated refusals of the Committee (and most of the in- 
dividual flight engineers on July 24) to accept reasonable 
offers which would have given such guarantees without 
further extension of the strike. Time and changed cir- 
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cumstances cannot be ignored. All opportunities which 
were available before the strike cannot be revived. Job 
priorities lost by rejection of the Company’s offers of 
July 17 and 18 (open for acceptance through July 24) 
cannot be regained simply by wishing or demanding. We 
must proceed from here, not June 22, July 17, or July 24. 


Your Negotiating Committee has rejected the Company’s 
final offer as set forth in the letter of August 8 to Mr. 
Jack Robertson. 


In view of this further impasse in the negotiations with 
FEIA-EAL Chapter, and in view of the Company’s duties 
to the traveling public and to the 17,000 employees and the 
30,000 stockholders who are innocent victims of the flight 
engineers’ strike, the Company must now take the final 
steps necessary to resume full operations. We are ac- 
cordingly announcing now that all jet operations and sup- 
plementary 2-engine Convair service will be resumed by 
Kastern Air Lines on August 23 at 12:01 a.m. in addition 
to the jet and <Air-Shuttle operations now successfully 
restored. Furthermore, the Company has made a per- 
manent decision to retire its twin-engine Martin aircraft, 
as a consequence of which there will be a pilot surplus. 


The offer contained in the attached letter of August 8, 
1962 addressed to Mr. Jack Robertson is now made in- 
dividually to each present permanent flight engineer and 
may be accepted up to 2400 on August 16, 1962. 


The present permanent flight engineers who accept this 
offer by 2400 August 16, will have prior rights to the third 
seat on propeller aircraft, will be offered pilot training 
as indicated in the attached letter, and will be in line for 
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any further jet pilot-engineer jobs which may become 
available for flight engineers in the future. Those who 
fail to accept this offer by the deadline will lose all prior 
rights to vacancies and training on all equipment, both 
propeller and jet. 


If you desire to accept this offer, you should return the 
attached statement, signed by you before a Notary Public 
and properly notarized, in the enclosed envelope addressed 
to Mr. J.O. Jarrard, P.O. Box 477, International Airport 
Branch, Miami 48, Florida, and postmarked on or before 
2400 August 16, 1962. 

—146— 

In making this offer to you individually, the Company is 
not unmindful of its legal obligations to deal with the 
FEIA-EAL Chapter. On all collective bargaining matters 
the Company will recognize your union as long as it repre- 
sents the majority of the employees in the craft or class. 


In order to insure that all these vacancies will be 
promptly and permanently filled, we are interviewing quali- 
fied applicants from outside the Company and we are also 
requesting bids from pilots. 


/8/ Maucoum A. MacIntyre 
Maleolm A. MacIntyre 
President and Chief Executive Officer 


Attachments 
Copies to all EAL employees 


P.S.—Having just returned from a 30,000 mile flight 
throughout the South Pacifie and the Orient, I have had 
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an opportunity to review the difficulties brought about 
through the strike which has involved your future and the 
Company’s future since June 23. 


Frankly, as I look back over the years and the efforts 
made to develop Eastern Air Lines and its personnel to 
the present high standards of opportunity, rates of pay 
and benefits, I cannot help but feel a keen sympathy for 
the approximately 17,000 employees furloughed for this 
period, their families and our thousands of stockholders, 
to say nothing about the millions of friends made among 
the general public. 


Consequently, I implore you to consider your own future 
and that of your families as well as all others involved, 


and accept what I consider a fair and equitable final op- 
portunity for you, as an individual, which I am sure you 
will never regret, for Eastern Air Lines’ future will con- 
tinue and prosper, regardless of whether you or I are still 
among the living. 


Sincerely your friend, 


/s8/ Epvrz V. RicKENBACKER 
E. V. Rickenbacker 
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EASTERN AIR LINES 
INCORPORATED 
MEMBER OF THE NATIONAL SAFETY COUNCIL 


Miami INTERNATIONAL AIRPORT 
Miami 48, Fiorma 


August 8, 1962 


Mr. Jack Robertson, President 
FEIA-EAL Chapter 

558 Hialeah Drive 

Hialeah, Florida 


Dear Sir: 


On August 7 and 8, 1962, the company made an offer to 
FEIA-EAL Chapter negotiating committee which pro- 
vided: 


1. 


Pay rates effective upon return to work which on an 
average increased by 10.82% the rate in effect prior 
to the strike. The company further offered to con- 
sider giving a somewhat higher rate to pilot-engineers 
in a three-man jet crew than to flight engineers in 
a four-man jet crew, but in any event the rate would 
be below that of the jet copilot. It must be obvious 
to all that the strike in which you are engaged has 
reduced the company’s financial ability to make the 
same concessions we offered before the strike started. 
Because of the tremendous losses to your company, 
resulting from the strike, of which the flight en- 
gineers must bear the responsibility and the conse- 
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quences, Eastern Air Lines cannot afford, nor can 
it be expected by any rule of fairness or principle, to 
assume the same concessions it had been willing to 
assume if there had been no strike. Eastern Air 
Lines will not agree to any obligation for a retroac- 
tive increase prior to the date each flight engineer 
returns to work. 


. An increase in pay of 3% effective April 1, 1963, or, 
in the alternative, any further upward pay adjust- 
ment necessary during 1963 to maintain the existing 
relationships to Captains’ pay. 


. Prior rights for flight engineers to third crew mem- 
bers’ positions on all propeller aircraft and rights 
to the third seat on jets for those present flight en- 
gineers on the active payroll and performing duties 
assigned by the company on August 3, 1962, and any 
additional jet pilot-engineer seats as might become 
available to flight engineers in the future, subject to 
agreement of the unions legally entitled to bargain 
with respect to such seats or to the rights hereby 
reserved by the company to determine in its absolute 
discretion. 


4. Income Guarantee: 


a. In the event a present permanent flight engineer 
is hereafter furloughed as a direct result of the 
reduction of pure-jet crews from four to three, or 


. In the event a present permanent flight engineer 
eligible for jet jobs is furloughed because he can- 
not obtain the necessary qualifications to serve 
as a member of a three-man jure-jet crew, or 
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c. In the event a present permanent flight engineer 
returns to active service at a date specified by 
the company and is thereafter furloughed because 
the company has disposed of propeller aircraft, 


then in any of such three events the flight engineer 
will receive a full-earnings income guarantee from 
Eastern Air Lines, up to four years, depending on 
length of employment with EAL in any capacity, with 
offset of other employment earnings. 


In other words, all present permanent flight engineers 
are now offered the following in the way of jobs 
and jobs security if they return to active services: 
—148— 
a. A prior job right for all flight engineers now on 
the active payroll and performing duties assigned 
by the company on August 3, 1962, to fly jets as 
pilot-engineers in a three-man crew (all necessary 
training on company time and at company ex- 
pense). There is still the possibility that rights 
to further pilot-engineer positions on jets might 
later result. Since onr new position of pilot-en- 
gineer is a combination of former jet third pilot 
duties and jet flight engineer duties, it is obvious 
that both flight engineers and the pilots have an 
interest in the rights to such positions. This pos- 
sibility of job security on the pure-jets cannot be 
construed as a promise or a commitment. How- 
ever, it is a serious possibility each flight engineer 
must consider. 


. A prior job right to fly as a flight engineer on 
propeller equipment. 
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¢c. Full-earnings income guarantee (offset by other 

employment earnings) up to four years, depending 

on length of employment with EAL in any ca- 

pacity, if furloughed after return to service because 

of reduction from four to three members of jet 

crews, because of inability of an eligible flight en- 

gineer to obtain jet pilot-engineer qualifications, or 
because of disposal of propeller aircraft. 


5. All other economic issues be resolved as recommended 
by Presidential Emergency Board No. 144. 


The company must proceed immediately with its program 
to resume full operations under its obligations to the pub- 
lic, its other employees and the shareowners. This re- 
quires that we fill all jobs on jet and propeller aircraft 
at the earliest possible date. Therefore, if there is a fur- 
ther impasse and if we cannot reach an agreement with 
FEIA, we will make the above offer to the individual flight 
engineers. Flight engineers individually will be given first 
opportunity to fill the third seat on propeller aircraft if 
they accept this company offer in the manner and by the 
time specified in the company offer to the individuals. In 
addition, flight engineers individually will be given, at com- 
pany expense, in such numbers and at such times as the 
company may determine, the training for a commercial 
pilot’s license and instrument rating. 


Upon return to work flight engineers will be given the pay 
increases and other rights specified above. 


The business situation created by the losses occasioned 
by this strike and the deterioration of future bookings with 
the consequential possible impairment of the financial con- 
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dition of the company, has, among other things, compelled 
the company to make arrangements to dispose of all its 
Martin 404 fleet. All these factors, taken together, mean 
that a considerable surplus of flight crew members will 
exist for a substantial period of time. The disposal of the 
Martin fleet will, of itself, create a surplus of at least 250 
pilots. As of today, however, there are vacancies on 
propeller aircraft which flight engineers may be eligible 
to fill. As described above, there may also be vacancies 
for pilot-engineer jet third seats. 


Present permanent flight engineers who agree, on or be- 
fore the company’s bid offer to the individuals expires, will 
have a prior right to the flight engineer positions on 
propeller aircraft, and the possible opportunity for pilot- 
engineer positions on jets in accordance with the foregoing. 
Those who do not accept the offer by the deadline set by 
the company will lose all prior rights to vacancies, on 
propeller equipment, or any rights for flight engineers to 
pilot-engineer positions on jets which may become avail- 
able. 


In order to insure that all these vacancies shall be per- 
manently filled, we will also request bids on such permanent 
vacancies from pilots. 


Very truly yours, 
Eastern Arr Lives, Inc. 


/s/ J. O. JaRRaRD 
J. O. Jarrard 
Vice President-Industrial Relations 


[162] 
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EASTERN AIR LINES, INC. 
Miami, Florida 
August 25, 1962 
CeRTIFIED Main 
Retugn Receirwt Requesrep 


Dear eM occ. sccsec-c cence : 


This is to advise that due to your failure to return to 
work, pursuant to the letters to you of July 18, 1962 and 
August 10, 1962, you have been permanently replaced as a 
flight engineer with Eastern Air Lines. As a consequence, 
there is now no further need for your services. 


Your insurance in company-sponsored plans has been paid 
through the month of August. No further premiums will 
be advanced by the company, nor will any premiums be 
accepted from you applicable for a period past August 31, 
1962. 

Your group life and hospitalization insurance provides a 
method of conversion to an individual policy. Complete 
information will be furnished you upon application to: 

D. H. Atwater, Manager 
Group Insurance Programs 
Eastern Air Lines, Inc, 

10 Rockefeller Plaza 

New York 20, New York 


It is requested that you immediately return to the Base 
Superintendent all company material charged to you. 


A. M. Beverly 
Manager—Flight Engineers, System 


cc: J. Smyth, Director—Insurance 


Petitioner’s Reply to Eastern’s Answer 


* * * a * 


B. Eastern in paragraphs 6 and 7 seeks to excuse its 
unlawful unilateral elimination of the A & E license require- 
ment and the elimination of Section XIX H of the contract 
by claiming that the Kheel Board specifically recommended 
implementation of the Feinsinger Report, that such imple- 
mentation necessarily included the elimination of the A & E 
license requirement and Section XIX H, and that since 
EAL Chapter had already accepted the Feinsinger recom- 
mendations it could not now complain of these unilateral 
changes in the agreement. Eastern’s statements are a com- 
plete distortion of the actual facts. The true facts are these: 
Prior to the convening of the Kheel Board EAL Chapter 
had made its position clear that the crew complement de- 
mands made by Eastern were not proper subjects of nego- 
tiations because they had never been the subject of 2 
Section 6 notice as required by the Railway Labor Act. 
Despite this valid objection of EAL Chapter, Eastern sub- 
mitted these crew complement issues to the Kheel Board 
for its determination. EAL Chapter continued to press its 
objection during the hearing to any Board consideration of 
these issues. It repeatedly expressed its position that if 
the Kheel Board chose to consider and deal with these 
issues, it could not thereby remove the statutory bar to 
strikes, lockouts, or unilateral changes in the agreement 
respecting these issues because the prerequisites to such 
consideration by the Board namely, a Section 6 notice and 
exhaustion of the other procedures set forth in Sections 5 
and 6 of the Railway Labor had not been followed. Thus, 
EAL Chapter recognized that while it could not prevent the 
Kheel Board from investigating and attempting to mediate 
with respect to the crew complement issues, the parties were 


121a 
Petitioner’s Reply to Eastern’s Answer 


[210-211] 

not free to act unilaterally after such investigation and 

—211— 

mediation because the Railway Labor Act had not been com- 

plied with. The Kheel Board in its report of May 1, 1962 

recognized and accepted the position of EAL Chapter be- 

fore making recommendations with respect to the imple- 
mentation of the Feinsinger Report. 

It is true EAL Chapter had accepted the Feinsinger 
Report. It is not true, however, that acceptance of the 
Feinsinger Report meant acceptance of the elimination of 
the A & E license requirement and the elimination of Sec- 
tion XIX H. Nor is it true that the elimination of these 
two terms of the agreement “‘was necessary in order to give 
effect to the Feinsinger Report.” Nowhere in the Fein- 
singer recommendations report is there a recommendation 
that the A & E license requirement be eliminated. What the 
Feinsinger Report recommended was as follows: 


“The Commission recommended that no additional quali- 
fications be required of present pilots or new hires in 
order to fill such Flight Engineer vacancies, except to 
meet the requirements of a demand by appropriate 
governmental authorities or by agreement of all the 
parties.” 


EAL Chapter never agreed to the elimination of the A & E 
license or Section XIX H. It has not reneged on any of its 
commitments. Only Eastern believed these provisions 
should be eliminated from the agreement and made such 
proposal to the Kheel Board. It was Eastern, rather than 
EAL Chapter, which reneged on its responsibilities by uni- 
laterally effecting changes in the Flight Engineer Agree- 


ment. 
* s * * * 
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* 2 me * * 

L. Eastern in paragraph 19 K seeks to justify its in- 
sistence that EAL Chapter merge with ALPA by arguing 
that a merger of the two unions has been proposed by 
governmental boards and disinterested persons. Eastern 
neglects to point out, however, that none of the govern- 
mental boards or any of the disinterested persons have 
suggested merger of ALPA and EAL Chapter on anything 
other than a voluntary basis by EAL Chapter. Eastern 
has totally disregarded this voluntarism and has sought to 
foree EAL Chapter into merging with ALPA by turning 
from EAL Chapter and bargaining with ALPA and by 
conditioning settlement of the dispute upon such a merger. 
This under the law it cannot do. 

Again Eastern’s reference to the “Court” is the U. S. 
District Court. Again Eastern neglects to point out that 
an appeal is presently pending from the adverse decision 
of the District Court. 


M. Eastern in paragraph 20 claims that its offer of 
August 8 was a “necessary implementation of the recom- 
mendations of all mediators that those flight engineers who 
refused the company’s offer of pilot training should be 
restricted to propeller aircraft.” This claim is a complete 
misrepresentation of Eastern’s own offer and the recom- 
mendations of the mediators. Under Eastern’s offer. the 
flight engineers were not to be restricted to propeller air- 
craft because they refused to accept pilot training. They 
were to be restricted to propeller aircraft because they re- 
fusd to desert their fellow striking flight engineers and 
return to work under terms and conditions of employment 
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unilaterally established by Eastern in complete violation of 
its obligation under the Railway Labor Act. Furthermore, 
none of the mediators have recommended that flight engi- 
neers be denied job rights on jet aircraft and restricted to 
propeller aircraft where it is obvious the job of the flight 
engineer still remains unfilled and where the flight engi- 
neer had not been replaced even on a temporary basis. Nor 
have any of the mediators recommended that the seniority 
rights of flight engineers be discriminately abridged as 
Eastern has done by restricting them to propeller aircraft. 


[238] 
Response of Eastern Air Lines, Inc. to “Reply” 
of FEIA-EAL 


BEFORE THE 
CIVIL AERONAUTICS BOARD 


Wasuinecton, D. C. 


Docket 14009 


In the Matter of the Complaint of 


Fuicur ENcrineers’ INTERNATIONAL ASSOCIATION, 
BAL Cuarter, AFL-CIO, 


Vv. 


Eastern Ar Lives, Inc. 


On October 26, 1962 FEIA-EAL filed a “Reply” to 
Eastern’s Answer of September 24, 1962 to the FEIA-EAL 
Complaint of September 10, 1962. Since the FEIA-EAL 
“Reply” contains numerous new allegations and arguments 
not previously presented by FEIA-EAL or discussed in 
Eastern’s Answer, this Response appears to be necessary. 
We shall, however, limit the Response to new matters ad- 


vanced by FEIA-EAL. 


1. FEIA-EAL’s “Proposal” of September 27, 1962. 


FEIA-EAL suggests that Eastern’s handling of its “pro- 
posal” of September 27, 1962 (Exibit 15 attached to the 
“Reply”), transmitted to Eastern through the Secretary of 
Labor, (a) represents a violation of Eastern’s “duty to 
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embody” the terms of Hastern’s offer of July 17-18, 1962 
(Exhibits 1 and 2 attached to the Complaint) “in an agree- 
ment with” FEIA-EAL; and (b) “emphasizes ... that the 
only issue preventing the termination of the strike is the 
refusal of Eastern to permit the striking flight engineers 
to return to their jobs.” FELA-EAL’s “proposal” was 
—239— 
(except for the fifth point demanding return of all strikers 
to their jobs without loss of seniority) an exact copy of 
terms which Eastern set forth in its offer of July 17 and 
which Eastern put into effect on July 18 when FELA-EAL 
rejected the offer. However, FEIA-EAL did not include 
in its “proposal” the portion of Eastern’s offer which said 
that only flight engineers who returned to work by July 24 
would be given jet pilot-engineer training and those re- 
turning later would “be restricted to service on propeller- 
driven aircraft.” As shown in the Affidavit of W. H. What- 
ley attached hereto, Eastern assumed that FELA-EAL did 
not wish to incorporate all of Eastern’s offer into a con- 
tract, but Eastern stands ready to do so if FEIA-EAL so 
desires. As for FEIA-EAL’s reference to the “refusal of 
Kastern to permit the striking flight engineers to return 
to their jobs”, it should be noted (a) as shown in the What- 
ley Affidavit, FEIA-EAL has never made any proposal 
that strikers be returned to work except on the basis of 
terms which had long since become unavailable to the 
strikers, and (b) Eastern obviously cannot return the 
strikers to work in view of the fact that they have been 
permanently and lawfully (as held by the Federal courts) 
replaced. 
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2. FEIA-EAL’s Allegation That the Strikers Have Not 
Been Replaced. 


As will be seen from the correspondence attached to the 
Whatley Affidavit, FEIA-EAL had contended consistently 
up to October 26, 1962 that Eastern had “discharged” the 
strikers “‘in violation of the agreement”. In its “Reply” 
FELA-EAL shifts position, apparently agrees with East- 
ern’s consistent position that the issue is merely one of 
“permanent replacement” of the strikers, and then charges 
that the strikers have not in fact been replaced since Eastern 
is now hiring new flight crew members who are required 
to be qualified as pilots and also to have flight engineer 
licenses. FELA-EAL jumps from that assumption to 
another: that “Eastern has unlawfully discriminated against 
the strikers, and unlawfully refused to permit them to re- 
turn to their jobs.” The answers to FEIA-EAL’s charges 
and assumptions are contained in the Whatley Affidavit: 


(A) As of August 25, 1962, the date on which Eastern 
informed the strikers that they had been permanently re- 
—240— 
placed, Eastern had 640 employees classified as flight engi- 
neers—39 more than the total number of active flight 
engineers which Eastern had on its payroll before the strike 
and far more than necessary for operations in the foresee- 
able future. 


(B) Eastern has hired only pilots since August 25 and 
is now hiring only pilots, with the intention that such new 
hires shall serve only as pilots for the indefinite foreseeable 
future. Indeed, since the pilot pay scale for at least the 
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first two years is below that of flight engineers, Eastern 
could not use the new hires as flight engineers without 
discriminating against the senior employees (furloughed 
pilots who were given permanent assignments as flight engi- 
neers) who now hold the junior flight engineer jobs. The 
requirement of flight engineer licenses for the new hires 
was deemed desirable to promote cockpit teamwork, inter- 
changeability, efficiency and economy. 


(C) In any event, Eastern could hardly be said to have 
“discriminated against the strikers” or to have “anlawfully 
refused to permit them to return to work” since FELA-EAL 
has not offered to bring the strikers back to work except on 
terms and conditions of an offer which expired on July 24, 
1962 and which obviously is not and could not be available 
to the strikers at this late date in view of the many develop- 
ments since July. 


—244 


6. FEIA-EAL’s Claims Concerning the Feinsinger and 
Kheel Reports. 


A disturbing lack of candor also appears in FETA-EAL’s 
contention (“Reply”, pp. 8-9) that “the Kheel Board in 
its report of May 1, 1962 recognized and accepted the posi- 
tion of EAL Chapter before making recommendations with 
respect to the implementation of the Feinsinger Report.” 
Far from accepting the FELA-EAL position that the 
Feinsinger issues were not ripe for implementation, the 
Kheel Board said: 


128a 


Response of Eastern Air Lines, Inc. to “Reply” 
of FEIA-EAL 


[244] 

“The issues before that Commission were carefully 
investigated over a period of many months. All par- 
ties concerned had their day in court before that Com- 
mission. The Commission’s recommendations have 
long been a matter of record. Those recommenda- 
tions have been accepted by both Eastern Air Lines 
and the Flight Engineers International Association as 
a basis for settlement of this disputed issue. 


The only question before this Board therefore is 
whether the parties should now proceed to implement 
the recommendations of the Commission in the Agree- 
ment which we hope they are about to execute. It is 
our firm conviction that the time has come to move 
forward with the implementation of those recommenda- 
tions insofar as it is possible for these two parties 
acting alone to do so.” 


The Kheel Board then analyzed Eastern’s proposed im- 
plementation of the Feinsinger Report, which proposals 
(as to which FEIA-EAL had offered no comment as to 
wording or content) specifically including elimination of 
the A and E license requirement and Section XIX H of 
the former agreement, and concluded after suggesting 
minor modifications unrelated to the A and E license or 
Section XIX H: 


“With these modifications in the Company’s pro- 
posals, both of which the Company has indicated are 
acceptable to it, we recommend adoption of the pro- 
posed implementation of the recommendations of the 
President’s Commission on the Airlines Controversy 
(Feinsinger Commission).” 
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The “proposed implementation” referred to is obviously 
Eastern’s proposal, since FELA-EAL made no proposal 
for implementation. 

FEIA-EAL’s discussion of the Feinsinger Report itself 
is even less candid. FEIA-EAL says (“Reply”, p. 9): 
“Nowhere in the Feinsinger recommendations report is 
there a recommendation that the A and E license require- 
ment be eliminated.” FEIA-EAL then quotes (inac- 
curately) the last half of the paragraph of the Feinsinger 

—245— 
Report dealing with qualifications, omitting the first part 
which makes perfectly clear the intent to eliminate the A 
and E license requirement. The entire paragraph is as 


follows, the portion omitted by FEIA-EAL being under- 
lined: 


“a. The Commission recommends, in accordance 
with its May 24 report, that new hires for flight engi- 
neer vacancies shall be qualified for employment as 
pilots. Any new hire or present pilot, of course, will 
be required to have a flight engineer’s certificate if, 
under the provisions of paragraphs 5(b) and (c) below, 
he is assigned to fill a vacancy for which such a cer- 
tificate is required. The Commission recommends that 
no additional qualifications be required of present 
pilots or new hires in order to fill such flight engineer 
vacancies, except to meet the requirements of a de- 
termination by appropriate governmental authorities 
or by agreement of all the parties.” 


Such language clearly means that the required qualifica- 
tions for new hires as flight engineers shall be: (1) pilot 
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qualifications, (2) flight engineer’s certificate (which does 
not involve an A and E license), and (3) only such “addi- 
tional qualifications” as may be required by governmental 
authorities or by agreement of all the parties. Thus, it 
was only if the parties agreed that the A and E license or 
any other requirement could be imposed in addition to 
the qualifications specified by the Feinsinger Commission. 
Thus, in unilaterally eliminating the A and E license re- 
quirement and Section XIX H Eastern has simply imple- 
mented the Feinsinger Report (which FEIA-EAL admits 
(“Reply”, p. 9) that it “had accepted”), and has done so 
lawfully as held by the Federal courts. 


* a * * . 
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Affidavit of W. H. Whatley Attached to Eastern’s 
Response to “Reply” of FEIA-EAL 


BEFORE THE 
CIVIL AERONAUTICS BOARD 
Wasurncton, D. C. 


Docket 14009 


[SAME TITLE] 


Stare oF Frorrpa, 
County or Dang, ss.: 


Before me, the undersigned authority, personally ap- 
peared this day W. H. Whatley who, being first duly sworn, 
deposes and says: 


I am Director of Labor Relations-Flight of Eastern 
Air Lines, Inc. (Eastern) and am familiar with the ac- 
tions of Eastern and of the Flight Engineers’ International 
Association-EAL Chapter (FEIA-EAL) in connection with 
the flight engineer strike against Eastern which began on 
June 23, 1962. 

On October 10, 1962 Eastern wrote to FEIA-EAL in 
response to a “proposal” dated September 27, 1962 ad- 
dressed by R. A. Brown to W. Willard Wirtz, Secretary 
of Labor, which “proposal” was forwarded to Eastern by 
Secretary Wirtz. Exhibits 15 and 16 attached to the 
“reply” of FEIA-EAL to Eastern’s answer in the above- 
entitled proceeding are substantially accurate copies of 
the FEIA-EAL “proposal” and of Eastern’s reply. Al- 
though Eastern stated in said letter of October 10, 1962 
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that “If I have misunderstood any part of your proposal, 
or if there are any other matters which you care to dis- 
cuss, please let me know”, Eastern received no reply. 
Eastern did not assume that FEIA-EAL desired to in- 
corporate in a contract the provisions of letters of July 
—252— 
17 and 18, 1962 to the flight engineers, and FEIA-EAL at 
no time requested such incorporation. However, Eastern 
stands ready and willing to sign an agreement at any time 
incorporating such provisions. 

All of Eastern’s striking flight engineers have been 
permanently replaced. As of August 25, 1962 Eastern had 
640 employees fully trained or assigned to training as 
pilot-engineers and flight engineers, as compared with a 
total of 601 flight engineers (including supervisors, in- 
structors and flight engineers on special assignment) in 
active service on June 23, 1962. All such 640 pilot-engineers 
and flight engineers were designated as such by Eastern, 
and were intended by Eastern to constitute and be per- 
manent replacements for the 498 flight engineers who had 
failed to return to the service of Eastern pursuant to 
Eastern’s requests of July 18 and August 10, 1962. Eastern 
designated and trained more pilot-engineers and flight 
engineers than the total in active service before the strike 
in order to be sure that it would have sufficient employees 
in these categories regardless of future eventualities, in- 
cluding possible terminations and possible future expan- 
sion of operations. At the same time, Eastern had suff- 
cient pilots—designated as pilots—to operate all the ser- 
vices scheduled to begin September 13, 1962, the date on 
which full operations were to begin. 
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Near the end of September 1962 Eastern began to hire 
pilots in order that they could be trained and ready for 
service when the expanded winter operations were sched- 
uled to begin on December 13, 1962. In view of the large 
surplus of pilot-engineers and flight engineers, it was not 
necessary to hire new employees in these categories, and 
therefore all advertisements for new employees were di- 
rected to “Air Line Pilots”, as appears from Exhibits 17, 
18, 19 and 20 attached to the “reply” of FEIA-BAL. 
Knowing that a substantial number of pilots had recently 
been laid off by other air lines and that many such pilots 
had flight engineer licenses in addition to pilot qualifica- 
tions, Eastern specified in its advertisement that applicants 
should have flight engineer licenses in addition to other 
qualifications, and all of the pilots hired by Eastern during 
the past month have flight engineer licenses. Eastern 
believes it desirable to have as completely interchangeable 
qualifications as practicable for many reasons, including 
—253— 

desirable teamwork in the cockpit and the avoidance of 
additional future training. Numerous other air lines have 
cockpit crews with interchangeable qualifications, and all 
experience indicates the desirability of interchangeability. 
It is Eastern’s intent to use all of the new hires as pilots 
for the indefinite foreseeable future. As new pilots, their 
pay scale is substantially below that of beginning flight 
engineers and will remain below the flight engineers’ scale 
for at least the first two years of employment. Eastern 
believed and believes that it would be unreasonable and 
discriminatory for Eastern to use such new employees as 
flight engineers at a pay rate higher than that of the 
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pilots who have been with Eastern much longer, were 
furloughed as pilots because of the after-effects of the 
flight engineer strike and have been given assignments to 
replace the flight engineers who refused to return to East- 
ern’s service. 

It is not Eastern’s policy, and Eastern has not in- 
formed any replaced former flight engineer or other per- 
son, that Eastern will not consider former flight engineers 
for jobs unless the strike is ended and the labor dispute 
is settled, or unless the picket line is removed. Eastern 
has received from former flight engineers applications for 
employment as mechanics and as pilots, and Hastern has 
expressed its willingness and desire to employ such per- 
sons as have the necessary qualifications for such jobs 
when openings occur. 


[258] 
—258— 
Exhibit B Attached to Eastern’s Response 
to “Reply” of FEIA-EAL 


September 18, 1962 


Mr. Jack Robertson, President 
EAL Chapter, F.E.LA. 

558 Hialeah Avenue 

Hialeah, Florida 


Dear Sir: 


Reference is made to your letter of September 13, 1962 in 
which you request that Eastern Air Lines reconsider its 
decision not to process as “grievances” the complaints filed 
by you in your letter of August 27, 1962 and by certain of 
the individuals who have failed to return to employment 
status with the Company. My reply to your three points 
will be made in the same order outlined in your letter. 


1. We think it clear, under the applicable law, that the 
former Agreement between Eastern and FEIA-EAL 
has terminated. 


- Since you and your members are claiming wrongful 
discharge, dismissal or discipline, any request for 
hearing would have had to be filed under Section 
XVI of the old Agreement, and that section clearly 
required the flight engineer himself to file the request. 


3. The complaining individuals (except temporary and 
probationary employees who had no right to hearing 
in any event) have not been “disciplined,” “dismissed” 
or “discharged.” They have simply been permanently 
replaced upon their failure to return to work. It has 
been judicially determined (twice in the United States 
District Court and once in the United States Court 
of Appeals) that Eastern acted lawfully in perma- 
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nently replacing them. Their present situation re- 
sults entirely from the “major dispute” between 
Eastern and FEIA-EAL and not from any discipli- 
nary or other action under or governed by the old 
Agreement between Eastern and FEIA-EAL. Con- 
sequently we believe the procedures of that Agree- 
ment to be wholly inapplicable even if still operative. 


Your reliance on the decisions of the CAB and the District 
Court in the Southern Airways case is misplaced. In both 
decisions the holding was simply that the returning striker 
could not be denied recourse to the grievance procedure 
when subjected to “discharge or discipline . . . for alleged 
misconduct during the strike.” Neither decision holds or 

—259— 
suggests that a former employee who has been permanently 
replaced retains any status which would entitle him tp 
litigate through the grievance procedure the question as 
to the lawfulness of the strike or the conduct of the em- 
ployer in meeting the economic pressure of the strike. 
Such aspects of the “major dispute” are not subject to the 
“grievance procedure.” 


If you are aware of any authorities which are contrary 
to the position stated by the Company, we shall be glad 
to give full consideration to such authorities. 


Very truly yours, 


Eastern Arr Lives, Inc. 


A. M. Beverly 
Manager Flight Engineers-System 
AMB:JJK 
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Decision of Judge Feinberg, Attached to Eastern’s 
Motion to Dismiss of January 31, 1963 


UNITED STATES DISTRICT COURT 
Souruern Disrricr or NEw Yorx 


Civil Action No. 62-2586 


a 
Fuicut Enereers Inrernationan Association, 
EAL Cuarter, AFL-CIO, 
Plaintiff, 
—against— 


Eastern Ar Liyes, Inc., 
Defendant. 


——— 


Patr & Hetmowirz, Esgs., of New York, N. Y. 
Attorneys for Plaintiff 
Wruam B. Perr, Esq, Of Counsel 


Proskaver Rose Goetz & MENDELSOHN, Esgs., 
of New York, N. Y. 
Attorneys for Defendant 
Burron A. Zorn, Ese., and 
Marvin E. FRranxe, Esa., Of Counsel 


This is a motion for a preliminary injunction by plain- 
tiff union, Flight Engineers International Association, 
against defendant, Eastern Air Lines, Ine. It grows out 
of a tangled labor dispute involving effects of technologic 
change, featherbedding and rival union jurisdiction. Both 
parties, at different stages of the lengthy negotiations, 
have exhibited something less than an acute awareness of 
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the needs of the public. For the reasons set forth below, 
the injunction is denied. However, such denial of relief 
sought by the Flight Engineers reflects no approval of 
Eastern’s action in refusing to accept the most recent 
settlement proposal of Secretary of Labor Goldberg, as 
set forth in the papers before me. 


I 


The facts as they appear from the verified complaint 
and Eastern’s detailed affidavit in opposition’ are the fol- 
lowing. The Flight Engineers and Eastern entered into 
a collective bargaining agreement on December 31, 1958, 
to be effective the next day. This agreement was to con- 

—316— 
tinue in force until April 1, 1960, renewable thereafter on 
a yearly basis unless notice of a desire to change the 
agreement was served by either party on the other prior 
to April 1 of any year, as required by Section 6 of the 
Railway Labor Act, 45 U.S.C. § 156 (1958) (the “Act’).° 

On February 8, 1960, the Flight Engineers served upon 
Eastern such a “section 6” notice.? Eastern responded by 


1The Flight Engincers submitted no affidavit in support of their 
motion. 


?“Carriers and representatives of the employees shall give at 
least thirty days’ written notice of an intended change in agree- 
ments affecting rates of pay, rules or working conditions. . . .” 
Railway Labor Act, § 6, as amended, 45 U.S.C. § 156 (1958). Such 
written notices of intended change are commonly referred to as 
“section 6 notices” in the transportation industries. 

* The union’s notice read, in substance: “Notice is hereby given 

. of the desire of the [union] to make certain changes in and 
additions to [the collective bargaining agreement] as of April 1, 
1960.” 
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serving a similar notice four days later.‘ Both notices 
were couched in general terms, without articulation of the 
specific changes in the agreement desired by either party. 
However, in April 1960, the parties did exchange detailed 
proposals of changes desired in the agreement. After ex- 
tensive negotiations based on these proposals failed to 
yield a settlement, the parties, in July 1960, resorted to 
the mediation services of the National Mediation Board, 
as provided for under the Act.’ The case was docketed 
by the National Mediation Board in July, and the Board 
proceeded to mediate the dispute. 

In the ensuing year, issues were injected into the nego- 
tiations which have since become the crucial ones and 
which were not included in the original “section 6” notices 
served in February 1960. Prior to that time, Eastern had 
signed an agreement with another union, the Air Line 
Pilots Association, which included provision for a cockpit 
crew of three pilots on jet planes. The government regula- 
tions applicable to Hastern’s operations require that jet 
aircraft and four-engine propeller aircraft carry a basic 
covkpit crew of three airmen, two of whom must be quali- 
fied air pilots and one of whom must possess a Flight 
Engineer’s Certificate issued by the Federal Aviation 
Agency (“FAA”). The contract between Eastern and the 
Flight Engineers provided that the latter would hold an 
FAA Airframe and Powerplant License (“A&P license” 
—sometimes called an “A&E license,” the type required 


* Eastern’s notice read, in substance: “This is to advise... that 
the company also desires to make certain changes in our agreements 
with the Association,” 


* Railway Labor Act §5, First, as amended, 45 U.S.C. § 155, 
First (1958). 
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for ground mechanics) in addition to the FAA Flight 
Engineer’s Certificate. The result of these contracts was 
that Eastern, along with other airlines, carried a basic 
cockpit crew of four men, one more than required by FAA 
—317— 
regulations or desired by Eastern. Three of the four 
were pilots represented by the Air Line Pilots Association, 
and the other was a flight engineer, holding an A&P li- 
cense, represented by the Flight Engineers. 

On February 6, 1961, the National Mediation Board, in 
another case, held that pilots and flight engineers em- 
ployed by United Air Lines constituted a single craft or 
class of employees for the purpose of collective bargain- 
ing under Section 2, Ninth of the Act, 45 U.S.C. § 152, 
Ninth (1958). On February 17, 1961, the Flight Engineers 
struck Eastern as well as several other airlines, seriously 
disrupting the operation of the nation’s air transportation 
system. The strike ended shortly thereafter when, upon 
Secretary of Labor Goldberg’s recommendation, President 
Kennedy established the so-called Feinsinger Commission 
to make recommendations with respect to a settlement of 
the parties’ dispute over the crew complement problem. 
Both Eastern and the Flight Engineers (as well as the 
Air Line Pilots Association and other airlines) partici- 
pated in the hearings before the Feinsinger Commission. 
The Commission issued a preliminary report on May 24, 
1961, which stated, inter alia, that both the Flight En- 
gineers and the Air Line Pilots Association agreed that 
a jet crew of three men was adequate and that: 


“The most obvious solution to this problem is merger 
or some form of consolidation [of the two unions]. 
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In the considered opinion of the Commission, neither 
peace nor safety on the airlines will be fully assured 
as long as there are two unions in the cockpit.” ° 


Failing to resolve the crew complement issue in a manner 
acceptable to all parties, the Feinsinger Commission made 
final recommendations to the President on October 17, 
1961, for a solution to the issues before it.? From that 
time on, negotiations between Eastern and the Flight En- 
gineers were concerned not only with the issues originally 
raised by the “section 6” notices but also with the crew 
complement issue. Negotiations on the latter were carried 
on both under the auspices of the National Mediation 
Board at that agency’s request,’ and also with the as- 
sistance of Professor Feinsinger and Undersecretary of 

—318— 
Labor Willard Wirtz. These negotiations continued inter- 
mittently until February 21, 1962. On that date, the Flight 
Engineers served a written strike notice on Eastern. The 
next day, President Kennedy, pursuant to Section 10 of 


° Feinsinger Comm'n, Report to the President, at 42 (1961). 


*Feinsinger Comm'n, Report Supplementing a Report to the 
President (1961). 


*The Board, in September 1961, had notified the parties that 
the union had declined to arbitrate the question before it and, 
accordingly, the Board was terminating its services under the Act. 
It is not clear from the record whether Eastern also declined to 
arbitrate at that time. However, after the final recommendations 
of the Feinsinger Commission, the Board requested the Flight 
Engineers, Eastern and other airlines to meet with it on November 
6, 1961, to seek “an amicable adjustment of unresolved issues in- 
cluding but not limited to the recommendations of the President’s 
Commission on the airlines controversy.” 
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the Act, 45 U.S.C. §160 (1958), appointed Emergency 
Board No. 144 (the “Emergency Board”) to “investi- 
gate certain unadjusted disputes” between Eastern and 
the Flight Engineers. On March 26, 1962, the Emergency 
Board convened hearings on the matter and filed its report 
on May 1, 1962.° Despite the Flight Engineers’ opposition, 
the Emergency Board concluded that the issue of whether 
the recommendations of the Feinsinger Commission should 
be implemented had been submitted to it, and that those 
recommendations should be implemented by the Emer- 
gency Board since they were thought to be a “critical part 
of this dispute [between the parties].”!° 

Further negotiations between Eastern and the Flight 
Engineers failed to resolve the issues before them, and 
in late May the Flight Engineers served a strike notice 
effective at any time on or after June 1, 1962. On this 
date, thirty days after the Emergency Board report was 
issued to the President, the union was first legally free 
to strike under the Act, 45 U.S.C. § 160 (1958). In June, 
the parties met fruitlessly, and the Flight Engineers told 
Eastern that any new agreement had to provide that all 
men hired by Eastern in the future as flight engineers 
must have the A&P license, a position contrary to the 
Feinsinger and Emergency Board recommendations. Both 
parties, and the other airlines affected by the crew com- 
plement issue, were exhorted by Secretary Goldberg and 
President Kennedy in June to arbitrate all unresolved 
issues. On June 14, 1962, Eastern agreed to arbitrate but 


°U.S. Emergency Board No. 144, Report to the President (1962). 
1° Td. at 6. 
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the Flight Engineers refused. On the same day, President 
Kennedy, at his press conference, strongly urged the Flight 
Engineers “to either submit the case to arbitration or 
agree with the carriers on some other means of settling 
this dispute without any interruption of operations.” 

Thereafter, the president of the Flight Engineers issued 

—319— 
a press release which apparently “offered” to submit to 
arbitration unresolved economic issues outstanding be- 
tween Hastern and the union, although it expressly ex- 
cluded submission of the crew complement issues. Further 
negotiations between the parties broke down shortly there- 
after, and on June 23, 1962, the Flight Engineers struck 
Eastern. The day before, the National Mediation Board 
made a proffer of mediation to the union, which was 
rejected. 

On June 23, 1962, the day the strike commenced, Presi- 
dent Kennedy stated, among other things, that a sensible 
solution was open to both parties, and he cautioned the 
Flight Engineers that “to persist in the strike course would 
be the height of irresponsibility on their part.” On the 
same day, George Meany, president of AFL-CIO, made 
an effort to avoid the strike and urged the union to resume 
negotiations. On June 25, 1962, at the request of the 
government, Eastern and the Flight Engineers met in 
Washington. A few days before, a strike between Trans 
World Airlines (“TWA”) and the TWA chapter of the 
Flight Engineers had been settled. At the meetings in 
Washington, Eastern agreed to settle all unresolved is- 
sues, including the crew complement dispute, on the basis 
of the TWA settlement. The Flight Engineers rejected 
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the offer and stated, in effect, that they would never give 
up the requirement of an A&P license. 

On July 17, 1962, Eastern sent a letter to the president 
of the Eastern chapter of the Flight Engineers setting 
forth the severe economic losses it was suffering as a 
result of the strike. After stating that changed circum- 
stances brought about by the strike necessitated modifica- 
tions in offers previously made by Eastern to the union, 
Eastern withdrew its previous offers, and made modified 
proposals on the basis of which it would sign an agreement 
if the Flight Engineers accepted them in writing on or 
before July 18, 1962. The letter also stated that if ac- 
cevtance were not received by 6 P. M. on July 18, Eastern 
would offer the same terms and conditions to all of the 
flight engineers; those who did not return to work on or 
before July 24, 1962 and agree to receive pilot-engineer 
training as recommended by the Feinsinger Commission 

—320— 
would be permanently replaced as rapidly as possible. 
On July 19, 1962, Eastern called 80 jet copilots into im- 
mediate training to complete their qualifications for a 
Flight Engineer’s Certificate. It also advised all Eastern 
flight engineers that anyone reporting to work on or be- 
fore July 24, 1962 would not lose his job to any copilot 
receiving such training. 

From July 17 to July 19, Eastern and the Flight En- 
gineers met with Underseeretary Wirtz and Professor 
Feinsinger to consider the crew complement and other 
unresolved issues. On July 23, 1962, at the request of 
Seeretary Goldberg, further talks were held. At their 
conclusion, Secretary Goldberg proposed a method for 
settling the dispute. According to the record before me, 
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the Secretary recommended that the parties agree to 
arbitrate all unresolved economic issues. He did not rec- 
ommend that the crew complement issue be submitted to 
arbitration, but proposed that “upon receipt of the ar- 
bitration award of the unresolved economic issues” the 
parties “will complete agreement regarding the crew com- 
plement issue within the framework of the heretofore 
agreed-upon basic principles and subject to the concurrence 
of the Eastern Airlines Pilots.” The Secretary stated 
that he and other governmental officials and agencies 
would assist the parties in reaching agreement on the 
crew complement issue, and that “any crew complement 
issue not resolved is to be finally settled by such proce- 
dures as they shall prescribe.” Finally, the Secretary 
recommended immediate cancellation of the Flight En- 
gineers’ strike and resumption of operations by Eastern. 
The same day, Eastern informed the Secretary that it 
could not accept the proposal, principally on the ground 
that the solution to the crew complement issue was “still 
one that will not immediately include or definitely bind 
the pilots.” It further stated that after strikes by the 
Flight Engineers over this very issue, “we cannot accept 
the solution that amounts to a ‘truce’... with no as- 
surance of pilot acquiescence.” 

The next day, the union accepted Secretary Goldberg’s 
—321— 

recommendation to submit the unresolved economic issues 
to arbitration. With regard to the crucial crew complement 
issue, the Flight Engineers proposed that the parties 
immediately “write an agreement . . . regarding the crew 
complement issues within the framework of the already 
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agreed-upon basic issues.” The Flight Engineers offered 
to return to work immediately upon conclusion of such 
an agreement. 

On July 24, 1962, Secretary Goldberg asked Eastern to 
reconsider its action. Since then, further meetings have 
been held under the auspices of the Secretary of Labor, 
but have not produced any resolution of the issues of the 
basic dispute. 

On July 23, 1962, Eastern resumed operations on an 
extremely limited basis. The strike has forced an almost 
complete shutdown of Eastern’s operations, causing it to 
lose an estimated $1 million a day in revenue. As a result 
of the strike, Eastern has been forced to furlough ap- 
proximately 17,000 employees, who have suffered a loss 
of $12 million a month in wages and benefits. The strike 
has resulted in a serious reduction of the airline service 
received by the 115 communities normally served by Hast- 
ern, and has disrupted the travel plans of a large por- 
tion of the public. 


aa 


The Railway Labor Act, 45 U.S.C. §§ 151-163, 181-188 
(1958), provides detailed procedures for the settlement of 
labor disputes arising in industries covered by the Act. 
The procedures differ, depending upon whether “minor” 
or “major” disputes are involved. The former involve 
the interpretation and application of existing collective 
bargaining agreements; the latter concern the formation 
of terms and conditions of employment to be included in 
a new collective bargaining agreement governing the rela- 
tionship between the parties. See, ¢.g., Elgin, J. & E. Ry. 


147a 


Decision of Judge Feinberg, Attached to Eastern’s 
Motion to Dismiss of January 31, 1963 


[321-322] 
v. Burley, 325 U.S. 711, 723-24 (1945); Pan American 
World Airways, Inc. v. Flight Eng’rs Ass’n, Nos. 27657- 
58, 2 Cir., July 25, 1962 at 2816. Since the issues in this 
case amount to a “major dispute,” attention need only 
be given here to the Act’s procedures for resolving such 
disagreements. These have been ably summarized by Judge 

—322— 
Bryan in American Airlines, Inc. v. Air Line Pilots Ass’n, 
169 F. Supp. 777, 784 (S.D.N.Y. 1958) : 


“If either carrier or employees desire to make any 
change in the status quo with respect to conditions of 
employment, either under an existing collective bar- 
gaining agreement or in its absence, they must give 


‘at least thirty days’ written notice of an intended 
change in agreements affecting rates of pay, rules, or 
working conditions’. § 6. 

“Thereafter it is the duty of both parties under 
the mandate of Section 2 to confer and the Act di- 
rects that the time and place for the beginning of 
conference ‘shall be agreed upon within ten days after 
the receipt of said notice, and said time shall be 
within the thirty days provided in the notice’. (Em- 
phasis supplied.) § 6. 

“If the conferences fail either party may invoke 
the services of the Mediation Board which ‘shall 
promptly put itself in communication with the par- 
ties’ and ‘shall use its best efforts, by mediation, to 
bring them to agreement’. If these efforts are un- 
successful the Board ‘as its final required action’ (ex- 
cept as to the request for a Presidential Emergency 
Board) ‘shall at once endeavor * * * to induce the 
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parties to submit their controversy to arbitration’. 
(Emphasis supplied.) § 5, First. If both parties agree 
arbitration proceeds under § 7 and the resulting award 
is fmal and binding on the parties. If arbitration is 
refused, however, the Board ‘shall’ notify the parties 
that its mediatory efforts have failed and ‘for thirty 
days thereafter, unless in the intervening period the 
parties agree to arbitration, or an emergency board 
shall be created under Section 10 of this Act, no 
change shall be made in the rates of pay, rules or 
working conditions or established practices in effect 
prior to the time the dispute arose’. (Emphasis sup- 
plied.) §5, First. 

“Finally, after being notified by the Mediation 
Board that a dispute threatens ‘substantially to inter- 
rupt interstate commerce to a degree such as to de- 
prive any section of the country of essential trans- 
portation’, the President may create a Board which 
‘shall investigate promptly the facts as to the dispute 
and make a report thereon to the President within 
thirty days from the date of its creation’. After the 
creation of the Board, and for thirty days after it has 
reported to the President ‘no change, except by agree- 
ment, shall be made by the parties to the controversy 
in the conditions out of which the dispute arose’. § 10.” 


It should be noted that at no stage of the proceedings 
under the Act are the parties compelled to settle the dis- 
pute unless both agree to submit the issues to binding 
arbitration. See Elgin, J. d E. Ry. v. Burley, supra, at 
722-28. See generally Comment, Enjoining Strikes and 
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Maintaining the Status Quo in Railway Labor Disputes, 
60 Colum. L. Rev. 381, 385 (1960). 


‘For [the settlement of major disputes] . . . the 
statutory scheme retains throughout the traditional 
voluntary processes of negotiation, mediation, volun- 
tary arbitration, and conciliation. Every facility for 
bringing about agreement is provided and pressures 
for mobilizing public opinion are applied. The par- 
ties are required to submit to the successive pro- 
cedures designed to induce agreement. §5 First (b). 
But compulsions go only to insure that those proce- 
dures are exhausted before resort can be had to self- 
help. No authority is empowered to decide the dispute 
and no such power is intended, unless the parties them- 
selves agree to arbitration.” ™ 


The carrier, on the other hand, can effect no changes in 
the terms and conditions of employment pertaining to the 
dispute until the procedures of the Act are exhausted. 
Nor may either party resort to the use of economic 
weapons, i.e., “self-help,” until the proceedings provided 
by the Act for major disputes are at an end.” 

The union contends that the actions of Eastern, as out- 
lined in its letter to it on July 17, 1962, and as effectuated 
on July 24 and thereafter, violated various sections of the 
Act. The union argues (1) Eastern has placed into effect 


1 Elgin, J. & EB. Ry. v. Burley, 325 U.S, 711, 725 (1945). 

12 See Butte, A. & Pac. Ry. v. Brotherhood of Locomotive Fire- 
men, 268 F.2d 54, 58 (9 Cir.), cert. denied, 361 U.S. 864 (1959) ; 
American Airlines, Inc, vy, Air Line Pilots Ass’n, 169 F. Supp. 777, 
789 (S.D.N.Y. 1958). 
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changes in terms and conditions of employment without 
having first served a notice of intended change as re- 
quired by Section 6 and Section 2, Seventh of the Act; 
(2) Eastern has bargained directly with flight engineers 
in violation of Section 2, Fourth and Section 2, Ninth of 
the Act; and (3) Eastern has executed agreements with 
individual flight engineers with the intended and ultimate 
effect of coercing them and otherwise interfering with the 
selection of their bargaining representative in violation of 
Section 2, Third and Section 2, Fourth of the Act. 

With regard to the first contention, the union claims 
that since the crew complement and A&P license issues 
were not raised in Eastern’s original “section 6” notice, 


no unilateral act on the part of the carrier changing the 
status quo could be legally instituted because the com- 
pulsory mediation procedures of the Act had not been ex- 
hausted with respect to those issues. 


—324— 

In the recent case of Pan American World Airways, Inc. 
v. Flight Eng’rs Ass’n, supra, the Court of Appeals dis- 
solved an injunction obtained by Pan American in the Dis- 
trict Court against the Flight Engineers’ strike of the 
carrier. Pan American apparently contended that the strike 
was illegal either because no “section 6” notice was served 
by either party with reference to the crew complement 
problem and the mediation procedures of the Act had not 
been complied with, or, in the alternative, that Pan Ameri- 
can’s “acceptance” of the recommendations of the Fein- 
singer Commission on the crew complement issue, some 
16 or 17 months after the original “section 6” notices, con- 
stituted a new “section 6” notice on that issue, which set 
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in motion the procedures of the Act not theretofore ex- 
hausted prior to the strike. The Court of Appeals, in a 2-1 
decision, rejected the contention that “one of the parties 
to the procedures under the Railway Labor Act can, after 
those procedures are once exhausted, set them in motion 
for a second time by the service of a Section 6 notice rais- 
ing new issues.” Pan American World Airways, Inc. y. 
Flight Eng’rs Ass’n, supra at 2820. Further, the logical 
extension of such a conclusion would mean that “each new 
dispute on which the parties served appropriate ‘openers’ 
would set in motion the machinery of the Railway Labor 
Act all over again with respect to a dispute in which the 
procedures of the Act had already been fully exhausted. 
Thus the right of the union or the employer to use the 
economic pressures of strike or lockout which are forbidden 
only during a period when the parties have not fully per- 
formed their duties and obligations under the Act, could be 
postponed indefinitely.” American <lirlines, Inc. v. Air Line 
Pilots Ass’n, supra at 797. 

Therefore, under Pan «lmerican, injection of the crew 
complement and related issues by Eastern after the “sec- 
tion 6” notices had been served could not, by starting the 
Act’s processes all over again, prevent the Flight Engineers 
from striking. But having raised these issues, and the union 
having struck, is Eastern foreclosed, as the union contends, 
from changing the terms and conditions of employment? 

—325— 
Under the circumstances of this case, I think not. This is 
not a situation in which the employer raised the crew com- 
plement issue for the first time after the union went on 
strike, where different considerations might be involved. 
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Rather, the employer here is in the same position as the 
employer was in Pan American, where no formal “section 
6” notice was ever filed, but the employer “accepted” the 
recommendations:of the Feinsinger Commission report and 
the issues were the subject of extended application of the 
Act’s procedures. To allow a union but not an employer 
“self-help” in that situation is.a possible but unattractive 
result, which stacks the deck heavily in favor of one of the 
parties to a labor dispute after a strike has started. I do 
not believe such a result is required by the Act. 

The crucial question in this context is: have the parties 
negotiated with respect to those fundamental issues divid- 
ing them within the context of the “major dispute” pro- 
ceedings under the Railway Labor Act? I find that they 
have, and an impasse has been reached as to them. While 
it is true that the crew complement and A&P license 
issues were not included in Eastern’s original “section 6” 
notice, there is no doubt that these issues were the crucial 
elements of the dispute which divided the parties during 
the extensive bargaining since February 1961, when the 
Flight Engineers actually went out on strike because of 
these issues. On the record before me, it is clear that the 
primary cause of this labor dispute and the current strike 
was the crew complement problem and its related issues. 
Although there may have been a technical deficiency in the 
manner in which these issues were injected into the dispute. 
such technicalities cannot mask the fact that these issues 
have been.a subject of negotiation since February 1961, 
and as to them, the processes of the Act have been exhausted. 
To allow either party to block resort to “self-help” after 
the exhaustion of the Act’s procedures by relying on a tech- 
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nical omission from the original “openers” of issues fully 
discussed and negotiated would give precedence to form 
over substance. After protracted negotiation and mediation 
on these issues, an impasse was reached, and at that stage, 
it would appear that the purposes of the Act, which at- 

—326— 
tempts “‘to avoid any interruption to commerce” and “to 
provide for the prompt and orderly settlement of all dis- 
putes” had been fulfilled. They could not have been imple- 
mented further by a subsequent service of a new “section 
6” notice, even though such service might cure what may 
have been a technical omission to comply with the formal- 
ities of the Act. To require compliance with such formality 
would, under the circumstances of this case, only defer the 
possibilities of settlement. See International Air Line 
Pilots Ass’n v. Southern Airways, Inc., 44 CCH Lab. Cas. 
17,460 at 26,220 (M.D. Tenn. 1962), appeal docketed, Nos. 
15021-22, 6 Cir., May 17, 1962. Moreover, it may be that 
such formal technicalities were fulfilled here. From the 
Flight Engineers’ original proposals of April 1, 1960, it 
appears that they may have “opened” the crew complement 
problem themselves."* If so, the alleged technical deficiency 
would disappear from the case. 


2 The copy of the union's orginal proposals attached to its com- 
plaint includes, at page 16: 

“3. Mediation agreement on withdrawal of pilot qualifica- 
tion—renew without change. 

“4. A and E waiver—renew without change. 

“5. On all straight jet aircraft, on all flights, on all routes 
or route segments a second Flight Engineer will be assigned 
and carried on us an operating crew member. Such Flight 
Engineer shall be subject to all provisions of this Flight 
Engineer working agreement.” 
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Finally, it can be argued that, under the circumstances 
of this case, the union waived any technical deficiency of 
compliance with the Act’s requirements with respect to these 
issues. While the Act does not, by its terms, specifically 
speak of waiver, the doctrine would appear applicable when 
justified by the facts. See Childers v. Brotherhood of R. R. 
Trainmen, 192 F. 2d 956, 959 (8 Cir. 1951); International 
Air Line Pilots Ass’n v. Southern Airways, Inc., supra, at 
26218-19. It would seem that the union’s extensive partici- 
pation in negotiation and mediation proceedings during 
which the crew complement and related issues were thor- 
oughly discussed constituted a waiver of Eastern’s failure 
to serve a “section 6” notice on those issues, since the union 


knew that no such “opener” had been served by Eastern. 


Il 


Having decided affirmatively the question of whether 
Eastern could change conditions and terms of employment, 
the issues remain of whether, as the union charges, Eastern 
nonetheless improperly bargained directly with and coerced 
individual engineers. 

If an employer and a bargaining representative reach a 

—327— 
deadlock after exhausting the procedures established by 
the Act in an attempt to settle a “major dispute,” “it is 
quite clear that the Act contemplates that further progress 
toward the determination of the controversy will be left 
entirely to the interplay of economic forces without govern- 
mental intervention. The parties are then free from all 
compulsion under the Act and may resort to ‘self-help’ 
....” Pan American World Airways, Inc. v. Flight Eng’rs 
Ass’n, supra at 2817-18. This rule does not appear to differ 
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from the rule under the National Labor Relations Act 
(“NLRA”) that in labor disputes classified as economic, 
resort to “self-help” is permissible when the parties’ good 
faith bargaining reaches an impasse, see NLRB vy, Mackay 
Radio & Tel. Co., 304 U.S. 333, 345 (1938). The economic 
pressure to which the employer or union may resort is, of 
course, not unlimited, and here the Flight Engineers claim 
that Eastern resorted to unlawful pressure. 

On July 17, Mr. J. O. Jarrard, Vice-President for Indus- 
trial Relations of Kastern, wrote to Mr. Jack Robertson, 
president of the Eastern chapter of the Flight Engineers. 
After briefly summarizing the long history of the attempts 
that had been made to solve the problems of “job security, 
qualification and representation of flight engineers,” he de- 
scribed the impact of the strike: losses to Eastern of over 
$25 million, temporary unemployment of nearly 18,000 
Eastern employees, and great inconvenience to the publie, 
Consequently, the letter continued, the strike had altered 
the parties’ circumstances, and Eastern was “compelled to 
take affirmative and positive steps to resume operation im- 
mediately.” Therefore, Eastern proposed to begin imme- 
diate transition from four-man to three-man jet crews, with 
the third man to have the pilot training advocated by the 
Feinsinger Report. In place of the detailed solution to the 
crew complement issue suggested by the Report, Eastern 
simply offered to give the necessary pilot training to its 
flight engineers at its expense in the manner approved 
by the Report. Eastern also offered the flight engineers 
a 10.82% pay increase, apparently the increase it had pro- 
posed during the hearings before the Emergency Board! 


“U.S. Emergency Board No, 144, Report to the President at 18 
(1962). 
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and recommended by the Board.’** Eastern retreated from 
its apparent past willingness to grant both a limited retro- 
active pay increase and a prospective increase, effective on 
April 1, 1962.* Eastern further stated that it would be 
available to discuss its offer with the Flight Engineers 
for the balance of July 17 and July 18,” but that if the 
Flight Engineers rejected the offer, Eastern “[would] of- 
fer the same terms and conditions to all of the flight en- 
gineers individually.” The offer was subject to the condition 
that only flight engineers who returned to work on or be- 
fore July 24 would be given the appropriate pilot training 
at Eastern’s expense. Strikers who did not return by that 
date would, “if re-employed by the Company, be restricted 
to service on propeller-driven aircraft and [would] not be 
given the training contemplated by the Feinsinger Report.” 
Flight engineers who did not return to work “[would] be 
permanently replaced as rapidly as possible. 

Thereafter, Eastern sent to each striking flight engineer 
a letter, dated July 18, signed by Mr. Malcolm MacIntyre, 
President of Eastern. Annexed to the letter was Mr. Jar- 
rard’s letter of the previous day to Mr. Robertson. Mr. 
MacIntyre reiterated that because of the impasse in nego- 
tiations and the great losses suffered by Eastern because 
of the strike, Eastern had to resume operations. Therefore. 
he stated, effective immediately, the “terms and conditions 


15 Thid. 

16 Td. at 21. 

17 Discussions were held on July 17, 18 and 19 by the parties 
with the aid of Undersecretary of Labor Wirtz and Professor 
Feinsinger. 
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set forth on the attached letter of July 17, 1962 shall be 
applicable to all flight engineers [of Eastern].” In addition 
to instructing the strikers as to how and when any of them 
who wished to return to work could inform Eastern of 
their decision, Mr. MacIntyre stated that any engineer who 
did not elect to take jet pilot training would be restricted 
to propeller aircraft, and added, “Those who do not report 
by July 24th may be replaced and any who are reemployved 
thereafter will be restricted to propeller aircraft.” On July 
19, the strikers were informed by letter that to resume 
operations as quickly as possible, Eastern was calling Si 
copilots into training as flight engineers. The copilots 
would be used as the third man in jet crews to the extent 
that such places were not filled by flight engineers who 
reported to work by July 24. The letter concluded that 

—329— 
“these copilots will not take flight engineer jobs aw. ay from 
any present flight engineer who so reports.” As of July 
24, 1962, 53 flight engineers had accepted the offer of July 
18, and received priority for the pilot-engineer’s position 
in the three-man crew. The program of training 80 c- 
pilots as flight engineers was, as of the date of the hearing, 
well underway, and the cost of that program is estimated 
to be approximately $341,000. 

The union argues that Eastern has attempted to bargain 
individually with flight engineers in violation of Section 2, 
Fourth and Section 2, Ninth of the Act, which require em- 
ployers to bargain only with their employees’ authorized 
representatives, and has coerced flight engineers in viola- 
tion of Section 2, Third and Section 2, Fourth of the Act. 
The principal conduct of Eastern that might constitute in. 
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dividual bargaining consists of the company’s letters of 
July 18 and July 19 to the strikers, which, according to the 
record before me, are the only communications sent directly 
to them by the company. Eastern claims, and there is 
nothing in the record to the contrary, that it has negotiated 
only with the union and never with individual engineers. 
Accordingly, the Flight Engineers’ entire argument on in- 
dividual bargaining stands or falls primarily on Eastern’s 
two letters to the strikers. 

Eastern’s letters both withdrew all previous offers to the 
strikers, and stated the terms upon which they could return 
to work. It does not appear that this conduct violated the 
Act. The terms relating to the crew complement issue upon 
which Eastern proposed to take back the strikers gave 
them less job protection than Eastern’s previous offers. 
The cases under the NLRA that suggest a measure of East- 
ern’s right to vary its offer indicate that Eastern’s aban- 
donment of some prior concessions under the circumstances 
of this case was not unlawful. See Great Falls Employers’ 
Council, Inc., 123 N.L.R.B. 974, 982 (1959), enforcement 
denied on other grounds, 277 F.2d 772 (9 Cir. 1960) (“Re- 
spondents bargained in good faith until an impasse de- 
veloped on April 12, 1957, when the Union rejected Re- 
spondents’ last amended offer and, on the following day. 
struck Buttrey, one member of the multiemployer unit. 

—330— 
Thereafter, Respondents were relieved of any duty they 
may have been under to adhere to previously made bar- 
gaining concessions and were free to withdraw, as they did 
on April 15, 1957, their rejected ‘final proposal’ and to 
renounce the terms of the old, expired contract which had 
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been continued in effect by mutual consent of both parties 
thereto.”).* It is clear that Eastern’s modification of its 
position neither created the deadlock in the parties’ nego- 
tiations nor precipitated the strike. Kastern did not depart 
from its last, pre-strike offer until the strike was 25 days 
old. The cases decided under the NLRA and the apparent 
economic justification for Eastern’s actions and absence of 
bad faith on its part compel the conclusion that Eastern’s 
withdrawal of its last offer, linked with its new proposal, 
was not resort to unlawful “self-help.” 

Nor do I think unlawful Eastern’s statement in its letters 
of the terms on which it invited the strikers to return to 
work. Initially communicated to the union on J uly 17, the 
new offer of July 18, when mailed to the strikers, amounted 
to no more than a unilateral statement of the terms on 
which the strikers could return to work if they wished. 
Plainly, “bargaining” with individuals was neither contem- 
plated nor involved; there is no evidence that any resulted. 
Parenthetically, it should also be noted that the offer was 
in no way more advantageous to the flight engineers than 
Eastern’s previous offers. Thus, the new offer was not the 
type of unilateral employer action taken with intent to 
weaken a union which, if taken in an economic dispute sub- 
ject to the NLRA, would be deemed a violation of the duty 
to bargain in good faith. See May Dept. Stores Inc. v. 
NLRB, 326 U.S. 376 (1945); Cox, The Duty to Bargain in 
Good Faith, 71 Harv. L. Rev. 1401, 1423-24 (1958), and 
cases cited therein. 


18 Cf. NLRB y. Hart Cotton Mills, Ine, 190 F.2d 964 (4 Cir. 
1951) (withdrawal of concession not evidence of bad faith) ; Stoner 
Rubber Co., 123 N.L.R.B. 1440, 1443 (1959) (lowering of wage 
offer not evidence of bad faith). Compare NLRB vy. National 
Shoes, Inc., 208 F.2d 688, 692 (2 Cir. 1953). 
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Finally, was Eastern entitled to notify the strikers in 
its letters that if they did not return by a specified date 
they would be replaced as rapidly as possible, and that 
copilots would be trained to replace them; and did Eastern 
engage in permissible “self-help” when it began training 

—331— 
the replacements? Once again, the precedents under the 
NLRA suggest solutions under the Railway Labor Act. 
The unfortunate impasse situation is the same, regard- 
less of the statute involved. International Air Line Pilots 
Ass’n v. Southern Airways, Inc., supra; cf. American Air- 
lines, Inc. v. Air Line Pilots Ass’n, supra at 793. In eco- 
nomic disputes under the NLRA, the employer who has 
bargained in good faith may, when an impasse is reached 
and a strike occurs, hire permanent replacements for strik- 
ing employees. NLRB v. Mackay Radio & Tel. Co., supra, 
and cases cited immediately below. Furthermore, it may 
individually inform the striking employees that they must 
either return to work on the basis of its last offer or face 
the threat of replacement. Robinson Freight Lines, 114 
N.L.R.B. 1093 (1955), enforcement granted, 251 F.2d 639 
(6 Cir. 1958); Texas Co., 93 N.L.R.B. 1358 (1951), set 
aside on other grounds, 198 F.2d 540 (9 Cir. 1952) ; Kansas 
Milling Co. v. NLRB, 185 F.2d 413 (10 Cir. 1950).%° Ac- 


19 Cases have held that the employer may not notify the em- 
ployees that the act of striking terminated their employment, 
see NLRB v. U.S. Cold Storage Corp., 203 F.2d 924 (5 Cir.), 
cert. denied, 346 U.S. 818 (1953), or that a failure to return to 
work by a specified date would constitute termination, see NLRB 
v. Beaver Meadow Creamery, 215 F.2d 247 (3 Cir. 1954) (alterna- 
tive holding). Regardless of the distinctions, substantive or seman- 
tic, upon which these cases may turn, see Shopmen’s Local 774 
v. NLRB, 219 F.2d 874 (6 Cir.), cert. denied, 350 U.S. 835 (1955), 
no such problems are presented by Eastern’s letters. 
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cordingly, I conclude that Eastern, under the circumstances 
in which it found itself, could hire and train copilots to 
replace the strikers. Eastern’s letters informing the 
strikers of its intentions did not exceed the boundaries of 
lawful “self-help.” *° I find that on the evidence before me 
Eastern has not bargained directly with individual flight 
engineers, nor has it executed agreements with them with 
the intended and ultimate effect of coercing them and other- 
wise interfering with the selection of their bargaining 
representatives. 


IV 


Kastern has also argued that the union has failed to 
comply with Section 8 of the Norris-LaGuardia Act, 29 
U.S.C. § 108 (1958), and therefore the remedy of an in- 
junction is unavailable to it. That Section provides, inter 
alia, that no injunction should be granted to a complainant 
“who has failed to make every reasonable effort to settle 
such dispute either by negotiation or with the aid of any 
available governmental machinery of mediation or volun- 
tary arbitration.” Eastern contends that the union’s re- 


*° The cases cited by the union are not to the contrary. They 
involved employers who dealt in the first instance with individual 
employees rather than their representatives, Medo Photo Supply 
Corp. v. NLRB, 321 U.S. 678 (1944) ; Order of R.R. Telegraphers 
v. Ry. Express Agency, 321 U.S. 342 (1944), an employer who 
refused to bargain collectively with a newly certified representa- 
tive because of the existence of contracts previously made with 
individual employees, J. T. Case Co. v. NLRB, 321 U.S. 33 (1944), 
an employer who by organizing a company union attempted to 
impede its employees’ exercise of their rights to choose a bargain- 
ing representative, Virginia Ry. v. System Federation, 300 U.S. 
515 (1937), and an employer who unilaterally attempted to raise 
its employees’ wages after refusing to bargain with their repre- 
sentative, May Dept. Stores Co. v. NLRB. 326 U.S. 376 (1945). 
These cases are clearly inapposite to the problem presented here, 
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peated past refusals, before it went on strike, to submit 
to mediation or arbitration at the exhortation of various 
—332— 
high government officials is fatal to its cause.** See 
Brotherhood of R.R. Trainmen v. Toledo P. & W. R.R., 
321 U.S. 50 (1944). However, on the view of the case 
already taken, it is not necessary to explore this argu- 
ment. 

On the record before me made by the parties on this 
motion for a preliminary injunction, I do not feel that the 
Flight Engineers have shown by “clear and convincing” 
facts, see American Airlines, Inc. v. Air Line Pilots Ass’n, 
supra at 793, that Eastern’s actions have violated their 
legal rights, or that they have a reasonable probability 
of success in fianl hearing on these points. Id. at 795. Ac- 
cordingly, under all the circumstances, the motion for pre- 
liminary injunction should be denied. 

The foregoing shall constitute findings of fact and con- 
clusions of law in accordance with Fed. R. Civ. P. 52(a), 
28 U.S.C. 

Settle order on notice. 


Dated: New York, N. Y. 
August 10, 1962 


/s/ Wilfred Feinberg 
U.S. D. J. 


21 See text at p. 8 supra. 


Note: BEecord pages Tr. 333-334 contain the footnotes for Judge 
Feinberg’s Decision. For the convenience of the Court, those footnotes 
have been inserted at the appropriate pages of this Joint Appendix 
containing Judge Feinberg’s Decision. 
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50 Hast 42 Street 
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—337— 
Lever, D. J. 


This case is but another in a series of cases involving the 
air transportation industry and rival collective bargaining 
agents of its flight crews. In this case, the plaintiff, Flight 
Engineers’ International Association (hereinafter “FELA”) 
seeks to enjoin the defendants, Eastern Air Lines, Inc. 
(hereinafter “Eastern”) and Air Line Pilots Association 
(hereinafter “ALPA”) from certain alleged violations of 
the Railway Labor Act, 44 Stat. 577, 45 USC §151 et seq 
(1958) (hereinafter “Act”). Presently the case is before 
the court on the plaintiff’s motion for a preliminary in- 
junction. 

For the reasons set forth below, the motion is denied. 

This entire dispute has a long factual history, only cer- 
tain portions of which are relevant to an understanding of 
this case and the dispositions made. Basically the dispute 
hinges upon the qualifications of the flight crews on jet 
aireraft which the two rival collective bargaining agents 
seek to impose upon the air carriers. 
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Federal regulations require that jet aircraft and four- 
engine propeller aircraft carry a basic cockpit crew of 
three airmen, two of whom must be qualified air pilots 
and one of whom must possess a Flight Engineers’ Certifi- 
cate issued by the Federal Aviation Agency (hereinafter 
“FAA”). FEIA insists that the carriers must not qualify 
pilots as flight engineers or require flight engineers to 
qualify as pilots and that all flight engineers must possess 
a mechanics certificate, with powerplant and airframe rat- 
ing (“A & P” license). The ALPA position is that the 
carriers must give pilots training as flight engineers, that 
such training is not to include an A&P license, and that if 
a three-man crew is used on jet aircraft its third member 
must possess a commercial pilot license and instrument 


rating and be qualified to relieve the copilot under routine 
and emergency conditions. Colloquially called the crew 
complement issue, this problem has received nationwide 
attention and personal consideration by the President and 
Secretary of Labor. 


—338— 

The facts pertinent to a decision of this motion begin on 
November 12, 1958, when Eastern and ALPA entered into 
a “mediation agreement” which provided that any flight 
crew of more than two must include “* * * a third crew 
member who has a commercial pilots license * * * in addi- 
tion to any other qualifications he may possess.” (Com- 
plaint, Ex. 1) However, FEIA refused to accept pilot 
qualifications for its members and on November 24, 1958 
called a strike against Eastern, which continued for 38 days. 
On December 31, 1958, FEIA and Eastern entered into an 
agreement terminating the strike. As part of the settle- 
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ment, Eastern withdrew without prejudice its demand that 
flight engineers on jet aircraft have minimum pilot quali- 
fications and agreed for a mechanic trained flight engineer 
with no pilot qualifications. By the terms of this agree- 
ment it was to continue in force until April 1, 1960, renew- 
able thereafter on a yearly basis unless notice of a desire 
to change the agreement was served by either party on the 
other prior to April 1 of any year, as required by Section 6 
of the Railway Labor Act, 45 USC § 156 (1958). 

On January 1, 1959, Eastern and ALPA entered into a 
Memorandum of Understanding which provided for pilot 
qualifications of the third pilot and for engineer training 
of such third pilot leading to the procurement of a Flight 
Engineers’ Certificate. (Complaint, Exhibit 2) 

Eastern now found itself on the horns of a dilemma. The 
government regulations applicable to Eastern’s operations 
require that jet aircraft and four-engine propeller aircraft 
carry a basic cockpit crew of three airmen, two of whom 
must be qualified air pilots and one of whom must possess 
a Flight Engineers’ Certificate issued by the FAA. East- 
ern’s December 31, 1958 contract with the plaintiff required 
that the flight engineer have, in addition to his Flight 
Engineers’ Certificate, an FAA Airframe and Powerplant 
License. Eastern’s agreement with ALPA required that it 
carry on all jet flights at least three pilots. Accordingly, 
Eastern carried a basic cockpit crew of four men, one more 
than required by FAA regulations. Three of the four were 
pilots represented by ALPA, the other was a flight engineer 
represented by the plaintiff. 

—339— 

In February 1960 the plaintiff and Eastern exchanged 
proposed modifications which each desired to make in their 
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December 31, 1958 agreement. In April the parties ex- 
changed similar notices detailing to a greater extent the 
changes each desired to make in the agreement. After 
extensive negotiations based on these proposals failed to 
yield a settlement, Eastern and FEIA in July 1960 resorted 
to the mediation services of the National Mediation Board. 
The case was docketed in July and the Board began to 
mediate the dispute. The Board offered arbitration as to 
the method to settle this dispute but this was rejected by 
the plaintiff. Being unable to mediate the dispute, the 
Board terminated its services on September 5, 1961. 
However, before the Board terminated its services re- 
garding Eastern, it had decided on February 6, 1961, in a 
case involving United Air Lines, that the pilots and flight 
engineers constituted a single craft or class of employees 
for the purpose of collective bargaining under Section 2, 
Ninth of the Act, 45 USC § 152, Ninth (1958). In protest 
against this decision, FETA called a strike on February 17, 
1961 against Eastern as well as several other airlines, seri- 
ously disrupting the operation of the nation’s air trans- 
portation system. The strike ended shortly thereafter when, 
upon Secretary of Labor Goldberg’s recommendation, Pres- 
ident Kennedy established the so-called Feinsinger Com- 
mission to recommendations with respect to a settlement 
of the dispute over the crew complement problem. All of 
the parties to this suit participated in the hearings before 
the Commission. The Commission issued a preliminary 
report on May 24, 1961, which stated, in part, that both 
FEIA and ALPA agreed that a jet crew of three men was 
adequate and that: 


“The most obvious solution to this problem is merger or 
some form of consolidation [of the two unions]. In the 
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considered opinion of the Commission, neither peace 
nor safety on the airlines will be fully assured as long 
as there are two unions in the cockpit.” Feinsinger 
Comm’n, Report to the President at 42 (1961). 


It should be noted here that many of the facts pertinent 
to a decision on this motion were found by Judge Feinberg 
of this court in a recent companion case entitled, Flight 
Engineers International Association, EAL Chapter, AFL- 
CIO v. Eastern Air Lines, Inc., Civil Action No. 62-2586 

—340— 
(affirmed per curiam August 30, 1962, Docket No. 27745). 
The record before Judge Feinberg in regard to these facts 
was similar to that before me and both FEIA and Eastern 
were parties. Neither of the parties to that case who are 
parties here deny the accuracy of the facts as found there. 
Accordingly, I adopt the facts found by Judge Feinberg 
in that case, specifically, the findings of fact set forth in 
pages 6 through 13 of that opinion as filed. 

Eastern, in implementing its decision to resume opera- 
tions, met with ALPA during the period of July 20 through 
August 6, 1962. These meetings resulted in three agree- 
ments dated respectively July 20, August 3 and August 6, 
1962. (Complaint, Exhibit 6-A) It is these agreements 
which are at the heart of plaintiff’s present complaint. 

These agreements provided the mechanism whereby the 
striking flight engineers would be replaced by Eastern’s 
own pilots, after these pilots had been trained to acquire a 
Flight Engineers’ Certificate. Specifically the agreements 
provided that the pilots would be called for training and 
assignment in the order of seniority; that taking leave of 
their assignments to take flight engineer’s training, they 
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suspended their seniority bidding rights; that their pilot 
seniority would not be lost or impaired while training as 
pilot-engineers; and that there would be no reduction in 
pay. (Complaint, Exhibit 6-A) 

On August 7-8, 1962, Eastern met with the plaintiff and 
presented a new “package” proposal. Plaintiff was in- 
formed that if that proposal was not accepted, or if a 
counterproposal was not forthcoming, Eastern would com- 
municate this latest offer to the individual flight engineers 
as a basis for their return to work on propeller aircraft, 
they having already been fully and permanently replaced 
on jets. 

Plaintiff rejected this proposal and made no counter- 
proposals. On August 10, 1962, after expiration of the time 
within which plaintiff was to accept the “package” pro- 
posal, Eastern communicated its proposal to the individual 
flight engineers. All engineers who returned to work on 
the basis of the offer were re-employed. All vacancies 
which existed following the return of such flight engineers 
have been permanently filled by pilots who have bid for or 
accepted assignments as pilot-engineers or flight engineers. 

—341— 
By August 24, 1962 all flight engineers who had not re- 
turned to work had been permanently replaced. On August 
25, 1962 Eastern sent to all other flight engineers who had 
not returned to service a letter advising them that because 
of their failure to return to work pursuant to Eastern’s 
letters of July 18 and August 10, 1962, they had been 
permanently replaced and “* * * as a consequence, there 
is now no further need for your services.” (Exhibit K, 
Jarrard affidavit) 
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Plaintiff bases its charge of violation of the Railway 
Labor Act upon the contention that Eastern has negotiated 
in bad faith with the plaintiff since it has conditioned any 
settlement of the dispute upon a merger with ALPA (Com- 
plaint, Pars. 29 and 35) and that a conspiracy exists be- 
tween the defendants to oust plaintiff as the collective bar- 
gaining agent of the flight engineers. (Complaint, Par. 37) 
The Railway Labor Act, 45 USC $¢ 151-163, 181-188, 
provides detailed procedures for the settlement of labor 
disputes arising in industries covered by the Act. (See 
American Airlines, Inc. v. Air Line Pilots Ass’n, Inter., 
D.C.S.D.N.Y. 1958, 169 F. Supp. 777, 784) This statutory 
scheme for the settlement of these disputes retains through- 
out the traditional voluntary processes of negotiation, medi- 
ation, voluntary arbitration and conciliation. Any compul- 
sion which does exist under the Act goes only to insure 
that the procedures outlined in the Act are exhausted be- 
fore resort can be had to self-help. Elgin, J. & E. Ry. v. 
Burley, 325 U.S. 711, 725 (1945). 
As was stated by the Court of Appeals of this circuit in 
Pan American World Airways, Ine. v. Flight Eng’rs Ass’n., 
Nos. 27657-58, 2 Cir., July 25, 1962 at 2817-18: 


“When the cooling-off procedures of the Act, includ- 
ing the appointment and report of the Emergency 
Board, if resort is had to that procedure, are exhausted 
and the final thirty day period has elapsed it is quite 
clear that the Act contemplates that further progress 
toward the determination of the controversy will be 
left entirely to the interplay of economic forces with- 
out further governmental intervention. The parties are 
then free from all compulsion under the Act and may 
resort to ‘self help, * * *.” 
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Based on the record before me, I find, for the same 
reasons as did Judge Feinberg, that as between the plain- 
tiff and Eastern the procedures of the Act for the settle- 
ment of this dispute have been exhausted and that the 
parties were free to resort to self-help. 

Plaintiff’s contention of bad faith on the part of Eastern 
is based on the allegation that Eastern conditioned any 
settlement of the dispute upon a merger of the plaintiff 
with ALPA. In support of its contentions, plaintiff intro- 
duces five affidavits by various flight engineers employed 
by Eastern. The affidavits of O. N. Roberts, an Eastern 
flight engineer and Vice-President of the EAL Chapter of 
plaintiff, describe two meetings with officials of Eastern, 
one in New York with Malcolm MacIntyre, President of 
Eastern and another in Miami, Florida, with A. M. Beverly, 
a Manager of Eastern. At both meetings, these officials of 
Eastern urged as a solution to this problem a merger with 
ALPA. The affidavits of Frank Van Nest and Philip A. 
Knudsen relate to a conversation they had with Van G. 
Rowland, Director of Flight Operations for Eastern, while 
both were walking a picket line in Miami. The gist of the 
conversation is that the official urged a merger with ALPA 
and stated that this was the main stumbling block in the 
negotiations. The affidavit of Melvin O. Pearce relates an 
incident where a William Whatley, Director of Labor Rela- 
tions for Eastern, asked him to see if he could not bring 
FEIA and ALPA together and work out a solution to this 
dispute by means of a federation or merger. 

Eastern counters this allegation by introducing the aff- 
davits of Messrs. MacIntyre, Jarrard, Whatley, Rowland 
and Beverly. The substance of these affidavits is that each 
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of the officials denies ever conditioning bargaining with 
FEIA on merger, although they have often suggested 
merger as the solution to the problem. 

It is not strange that Eastern’s management suggested 
merger as the solution, since this has been the solution 
offered by many disinterested observers and governmental 
boards. The Feinsinger Commission, for example, pointed 
out in its report and recommendations at pages 43-44: 

—343— 

«* © © Every disinterested observer, governmental 

or private, who has expressed an opinion to the Com- 

mission shares the view that the flight crew should be 

represented by one union. The Commission firmly en- 
forces such a solution.” 


This has also been the recommendation of Mr. George 
Meany and a similar dispute was settled involving Pan 
American and Trans World Airlines by the creation of 
Union Merger Groups. 

From the record before me, I find that Eastern has at all 
times bargained in good faith with FEIA and has not con- 
ditioned its bargaining on a merger of FEIA with ALPA. 

The allegation of a conspiracy between the defendants 
is also without merit. During the last five years ALPA has 
struck or threatened to strike Eastern four times over the 
crew complement issue. These strikes or threatened strikes 
occurred on October 4, 1958, January 1, 1959, January 1960 
and June 1960. Eastern obtained injunctive relief on three 
of these occasions. The threatened strikes of October 4, 
1958 and January 1959 resulted from Kastern’s refusal to 
accede to ALPA’s demands which Eastern knew to be 


¢ 
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offensive to FEIA. Plainly, this history is inconsistent 
with plaintiff’s allegations of conspiracy. 

Thus narrowed, the issue becomes whether the agree- 
ments of July 20, August 3 and August 6, 1962 support 
the charge of conspiracy. These agreements prescribe the 
procedures under which pilots are to receive training in 
flight engineer functions and the protection they are to 
receive as pilots while training and serving as flight engi- 
neers, These agreements are consistent and necessary to 
the courses of self-help which Judge Feinberg found law- 
ful. Flight Engineer’s Assn. vy. Eastern Air Lines, Inc., 
supra at p. 33. I find no violation of plaintiff’s rights in 
the execution of these agreements. 


Based on the record before me on this motion for a pre- 
liminary injunction, I find that the plaintiff has failed to 
show by clear and convincing facts that Eastern has vio- 
lated its legal rights or that it has a reasonable probability 
of success in a final hearing in this case. Accordingly, the 
motion for a preliminary injunction is denied. 


—344— 
The foregoing constitutes my Findings of Fact and Con- 
clusions of Law in accordance with Rule 52(a) of the Fed- 
eral Rules of Civil Procedure. 
Settle order on notice. 


Dated: New York, N. Y. 
September 4, 1962. 


Ricuarp H. Lever 
United States District Judge 


[345] 
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Decision of United States Court of Appeals for the 
Second Circuit on Appeal from Judge Levet’s 
Decision, Attached to Eastern’s Motion to 
Dismiss of January 31, 1963 
UNITED STATES COURT OF APPEALS 


For tHe Seconp Circuit 


No. 408—September Term, 1961 
(Argued September 20, 1962 Decided January 4, 1963) 
Docket No. 27793 


Fuicut Enoineers’ IntERNaTIONAL ASSOCIATION, 
AFL-CIO, EAL Cuapter, 
Appellant, 
v. 


Eastern Arr Lines, Inc. and Arm Liye Pinots 
ASSOCIATION, 
Appellees. 
Before: 


Moors, Hays and MarsHatu, Circuit Judges. 


Appeal from the denial of a temporary injunction by 
the District Court for the Southern District of New York, 
R. H. Levet, Judge. 

Affirmed. 


Wu B. Peer, of Patt & Heimowitz, New York 
ity (Zimring, Gromfine and Sternstein on the 
brief) for appellant. 
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Burton A. Zorn, of Proskauer, Rose, Goetz & 

Mendelsohn, New York City (W. Glen Harlan 

of Gambrell, Harlan, Russell, Moye & Richard- 

son, Atlanta, Georgia on the brief) for appellee 

Eastern Air Lines, Inc. 

—346— 

Henry Weiss of Cohen & Weiss, New York City, 
for appellee Air Line Pilots Association. 


Hays, Circuit Judge: 


The Flight Engineers’ International Association appeals 
from the denial of its application for a temporary injunc- 
tion. We affirm the district court’s determination. 

This case presents one phase of the controversy over 
the “crew complement” issue, an issue which has con- 
cerned the courts in a number of its aspects. (See, e.g., 
Pan American World Airways v. Flight Engineers Int’l 
Ass’n, 306 F. 2d 840 (1962) ; Flight Engineers Int'l Ass’n 
v. Eastern Air Lines, Inc., 208 F. Supp. 182 (S. D. N. Y.), 
aff'd, 307 F. 2d 510 (1962). Various airlines, the flight 
engineers union and the air line pilots union have been 
involved for several years in a dispute as to the constitution 
of cockpit crews on jet planes. Governmental regulations 
require a crew of three, two of whom are qualified as pilots 
and one of whom holds a flight engineer’s certificate. The 
flight engineers union has insisted that the flight engineer 
in the crew hold an “A and P” (airframe and power- 
plant) license, a condition which in practice requires the 
presence in the cockpit of an engineer represented by that 
union. The air line pilots union has been equally insistent 
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that three qualified pilots be included in the crew. In the 
past the employers have solved the difficulty presented by 
the competing demands of the two unions by employing 
a crew of four. They are now determined to reduce the 
crew to the three required by government regulation. The 
defendant Eastern Air Lines has been willing either to 
give one of the pilots engineer’s training or to give the 
flight engineer pilot’s training. Neither of these solutions 
has been found acceptable by both unions. 

ae by pe 

It would serve no useful purpose to detail again the 
series of strikes engaged in by each of the unions over 
the various attempts to resolve the crew complement issue, 
nor the repeated interventions of the National Mediation 
Board, presidential emergency boards, a special commis- 
sion designated by the President, the Secretary and Under- 
secretary of Labor and the President himself. The history 
is set forth by Judge Feinberg in 208 F. Supp. 182. See 
also Pan American World Airways v. Flight Engineers Int'l 
Ass’n, supra. It is sufficient to say that all such efforts 
have failed. 

The strike of the flight engineers union which is the 
oecasion of the present controversy began on June 23, 
1962. On July 18, 1962 Eastern sent a letter to each of 
the striking flight engineers stating that: 


“In order to return to work it will be necessary 
for you to report in person * * * on or before July 
24, 1962, at which time you will be allowed to elect 
whether or not you will take the jet flight engineer 
training and thus be eligible for jet assignments.” 
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Some of the flight engineers returned to work in response 
to the letter. Eastern reeruited from among its pilots 
about 80 to take flight engineers training and thus to become 
“pilot-engineers.” In connection with the latter move, 
Eastern negotiated a series of agreements with the pilots’ 
union which regulated the retention by the pilots who 
became pilot engineers of their seniority as pilots, and 
provided for their compensation and other terms and con- 
ditions of their employment as pilot engineers. 

The flight engineers now seek an injunction requiring 
defendant Eastern Air Lines to bargain exclusively with 
the flight engineers union with respect to the terms of 
employment of those hired as pilot engineers and restrain- 

—348— 
ing Eastern and the air line pilots union from bargaining 
as to those terms of employment and from giving effect to 
any agreements between them which concern those terms 
of employment. 

Under the Railway Labor Act (45 U. S. ©. §151 ff.) it 
is the duty of the courts to enforce the statutory command 
to bargain collectively. Virginian Ry. v. System Federa- 
tion 40, Ry. Employees, 300 U. 8. 515 (1937). But the 
courts may act only where it is clear that the duty to 
bargain exists. Where there is doubt as to representation 
and where there are rival jurisdictional claims, those doubts 
are to be resolved and the claims are to be vindicated or 
rejected not by the courts but by the administrative and 
other processes provided by the Act. General Committee 
v. Missouri-Kansas-Tezas R. R., 320 U. S. 323 ( 1943) ; Gen- 
eral Committee v. Southern Pacific Co., 320 U. S. 338 (1943) ; 
Division 14, Order of R. R. Telegraphers v. Leighty, 298 
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F. 2d 17 (4th Cir. 1962); Flight Engineers Int'l Ass’n v. 
Trans World Airlines, Inc., 205 F. Supp. 137 (S. D. N. Y. 
1962). 

In the present case there is a dispute as to representa- 
tion and there are rival claims of jurisdiction. Both unions 
claim to represent the employees who are classified as 
“pilot-engineers.” An injunction is sought to force the 
employer to bargain with the flight engineers union rather 
than the pilots union with respect to the conditions under 
which these “pilot-engineers” shall be employed. The 
pilots union urges that it is entitled to bargain for these 
employees. 

This situation presented is almost completely analogous 
to the situation found in the M. K. T. case, supra. There 
both the Brotherhood of Locomotive Engineers and the 
Brotherhood of Locomotive Firemen and Enginemen 
claimed the right to bargain with the employer as to the 

—349— 
terms and conditions of employment of engineers called 
for emergency service. Holding “that the issues tendered 
by the present litigation are not justiciable” (p. 327), the 
Court traced the history of the Railway Labor Act and 
concluded that: 


“[I]t is apparent on the face of the Act that while 
Congress dealt with this subject comprehensively, 
it left the solution of only some of those problems to 
the courts or to administrative agencies. It en- 
trusted large segments of this field to the voluntary 
processes of conciliation, mediation, and arbitra- 
tion. * * * Those instruments, in addition to the 
available economic weapons, remain unchanged in 
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large areas of this railway labor field. On only cer- 
tain phases of this controversial subject has Con- 
gress utilized administrative or judicial machinery 
and invoked the compulsions of the law. Congress 
was dealing with a subject highly charged with emo- 
tion. Its approach has not only been slow; it has 
been piecemeal. Congress has been highly selective 
in its use of legal machinery, The delicacy of these 
problems has made it hesitant to go too fast or too 
far. The inference js strong that Congress intended 
to go no further in its use of the processes of ad- 
judication and litigation than the express provisions 
of the Act indicate.” 320 U. S. at 332-33. 


The Court added: 


“It seems to us plain that when Congress came 
to the question of these jurisdictional disputes, it 
chose not to leave their solution to the courts. As 
we have already pointed out, Congress left the pres- 
ent problems far back in the penumbra of those few 

—350— 
principles which it codified. Moreover, it selected 
different machinery for their solution. Congress 
did not leave the problem of inter-union disputes 
untouched. It is clear from the legislative history 
of $2, Ninth that it was designed not only to help 
free the unions from the influence, coercion and con- 
trol of the carriers but also to resolve a wide range 
of jurisdictional disputes between unions or be- 
tween groups of employees. H. Rep. No. 1944, supra, 
p. 2; S. Rep. No. 1065, 73a Cong., 2d Sess., p. 3. 
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However wide may be the range of jurisdictional 
disputes embraced within §2, Ninth, Congress did 
not select the courts to resolve them. To the con- 
trary, it fashioned an administrative remedy and 
left that group of disputes to the National Mediation 
Board. If the present dispute falls within § 2, Ninth, 
the administrative remedy is exclusive. If a nar- 
rower view of §2, Ninth is taken, it is difficult to 
believe that Congress saved some jurisdictional dis- 
putes for the Mediation Board and sent the parties 
into the federal courts to resolve the others. Rather 
the conclusion is irresistible that Congress carved 
out of the field of conciliation, mediation and arbi- 
tration only the select list of problems which it was 
ready to place in the adjudicatory channel. All else 
it left to those voluntary processes whose use Con- 
gress had long encouraged to protect these arteries 
of interstate commerce from industrial strife. The 
concept of mediation is the antithesis of justicia- 
bility. 

In view of the pattern of this legislation and its 
history the command of the Act should be explicit 
and the purpose to afford a judicial remedy plain 
before an obligation enforcible in the courts should 

—351— 
be implied. Unless that test is met the assumption 
must be that Congress fashioned a remedy available 
only in other tribunals. There may be as a result 
many areas in this field where neither the adminis- 
trative nor the judicial function can be utilized. But 
that is only to be expected where Congress still 
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places such great reliance on the voluntary process 
of conciliation, mediation and arbitration. See H. 
Rep. No. 1944, 78d Cong., 2d Sess., p. 2. Courts 
should not rush in where Congress has not chosen 
to tread.” 320 U. S. at 336-37 (footnotes omitted). 


Of a similar issue the Court said in the companion case 
of General Committee v. Southern Pacific Co., supra: 


“It involves, that is to say, a jurisdictional 
controversy between two unions. It raises the ques- 
tion whether one collective bargaining agent or the 
other is the proper representative for the presenta- 
tion of certain claims to the employer. It involves 
a determination of the point where the exclusive 
jurisdiction of one craft ends and where the au- 
thority of another craft begins. For the reasons 
stated in our opinions in the Missouri-Kansas-Texas 
R. Co. case and in Switchmen’s case, we believe that 
Congress left the so-called jurisdictional contro- 
versies between unions to agencies or tribunals other 
than the courts.” 320 U. S. at 343-44. 


On the authority of these cases it is clear that the 
district court was without jurisdiction to grant the relief 
which the plaintiff sought. The doubtful claims of repre- 
sentation and the jurisdictional controversy are subjects 
upon which the Act provides for non-curial treatment. The 
courts must refrain from interfering in a field from which 
Congress has excluded them. 

Affirmed. 


[368-372] 
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Answer of Flight Engineers’ International Association 
EAL Chapter to Eastern Air Lines, Inc. 
Motion to Dismiss 
BEFORE THE 
CIVIL AERONAUTICS BOARD 
Wasuincton, D. C. 


Docket No. 14009 


In the Matter of the Complaint of 


Fuicur Eworeers’ International ASSOCIATION, 
EAL Carter 


Vv. 


Eastern Ar Lives, Inc. 


Enforcement Proceeding 


—372— 


3. The Bureau believes that the contention that the 
Board’s investigation should be terminated and the com- 
plaint dismissed because of the pending litigation is one 
that should be ruled upon not by the Bureau but by the 
Board, and it posed the issue in the Petition for Enforce- 
ment so that Eastern’s right to press the contention be- 
fore the Board might not be foreclosed. 

To be sure, by so doing the Bureau may have purpose- 
fully invited consideration of this issue at an early stage 


183a 


Answer of Flight Engincers’ International Association 
EAL Chapter to Eastern Air Lines, Inc. 
Motion to Dismiss 


[372] 
of the proceeding. And FEIA agrees that it makes sense 
to get the issue out of the way as soon as possible. But 
that is a far ery from Eastern’s claim that the Bureau 
“has not made a considered preliminary determination 
that Eastern in fact has violated or is violating the 
law...” In ruling upon the issue raised by this motion 
to dismiss, the Board will surely start from the assump- 
tion that the Director of the Bureau of Enforcement meant 
what he said, and that he would not have troubled the 
Board with the issue of what effect should be given to 
the court litigation if he did not first believe that on its 
merit the complaint provides reasonable grounds to be- 
lieve that Eastern has violated, and continues to violate, 


the law, and that it is in the public interest to proceed with 
the formal investigation. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
Wasuineron, D. C. 
Docket No. 14009 


In the Matter of the Complaint of 


Fuicut Enoineers’ INTERNATIONAL ASSOCIATION, 
BAL CxHaprer, 


vs. 


Eastern Ars Lines, Inc. 


Enforcement Proceeding 


—407— 


Ill. Acts Complained of Are Subject to Dual Jurisdiction 
of the Board and the Courts 


Inasmuch as the Board proceeding and the court actions 
relate to alleged violation of the Railway Labor Act, in no 
manner relate to, or require any ruling from the Board 
as to the “reasonableness” of any rule or practice, and per- 
tain to no matter peculiarly within the expertise of the 
Board, it appears that such alleged violations are within 
the concurrent or dual jurisdiction of the Board and of the 
courts, rather than being subject to the doctrine of primary 
jurisdiction within the Board. 
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In view of such apparent concurrent jurisdiction, the 
Director pointed out in the petition for enforcement: 


“Since the issues pending in the courts are substan- 
tially the same as those contained before the Board, 
the threshold question which must be decided is whether 
the Board should exercise its independent jurisdiction 
and proceed with the FELA complaint despite the pen- 
dency of the court cases. In the opinion of the ne 
tor] this question, which involves matters of policy as 
well as law, should be resolved directly by the Board.” 


In essence, the above expressed opinion invites the atten- 
tion of the Board and the other parties to certain legal and 
equitable considerations which may be considered in the 


light of such dual jurisdiction, including the following: 


1. Complainant sought a determination of its rights be- 
fore the courts, and resorted to the Board only after deci- 
sions adverse to its interests had been handed down. Having 
elected this course, should the complainant be required to 
wait until the court action has been concluded before seek- 
ing relief in another forum? 

—408— 

2. Violations of the Railway Labor Act rest upon the 
same facts and are determinable under the same law, 
whether such is adjudicated by the courts or by the Board, 
even though the remedies may differ. 


3. The court cases are before the same court that would 
have jurisdiction of an appeal from a decision of the Board, 
namely the United States Court of Appeals for the Second 
Circuit. 
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C. Recommendation 


In light of the aforesaid discussion, Enforcement Attor- 
ney respectfully recommends that the Board deny respon- 
dent’s Motion to Dismiss. 

It is his further recommendation, however, that the Board 
postpone further procedural steps in this matter, pending 
conclusion of the litigation now before the courts. Such a 
course of action assures the parties of all their rights, 
guarantees to them all remedies available to them under the 
law, and is clearly in the public interest. It is true, as 
pointed out, that the instant complaint contains several 
allegations not specifically included in the court actions, 
nevertheless, they all arise out of this same factual situa- 
tion. Should the Supreme Court remand for further proceed- 
ings or should the cases be set for hearing on permanent 
injunctions, the court complaint could readily be amended 
to include such additional allegations. 


Respectfully submitted, 


/s/ Joun B. Drury 
John B. Drury 
Enforcement Attorney 


Washington, D. C. 
February 25, 1963 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


Wasuincroy, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 19th day of August, 1963 


Docket 14009 


a 
Complaint of 


Fuiicut Eycineers’ Internationa, Association, 
EAL Cuapter, 


vs. 


Eastern Am Lies, Inc. 
Enforcement Proceeding 
ET 
Orver Dismissinc CoMPLaINT 


This proceeding concerns a complaint of the Flight En- 
gineers’ International Association, EAL Chapter, AFL- 
CIO, (FEIA) that Eastern Air Lines, Inc., (Eastern) has 
violated section 401(k)(4) of the Federal Aviation Act 
of 1958, as amended, (the Act). That section of the Act 
provides that it shall be a condition upon the holding of 
a certificate of public covenience and necessity by any air 
carrier that it shall comply with title II of the Railway 
Labor Act. 
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The many documents filed and considered in this pro- 
ceeding are listed in the appendix hereto. The matter is 
now before us for action on the motion of Eastern to 
dismiss the proceeding and various related pleadings.’ 

—456— 

In essence, the present controversy represents only a 
fragment of what has been a long and bitter jurisdic- 
tional dispute between Air Line Pilots Association 
(ALPA) and FEIA, which has involved all the major 
airlines, in reference to representation of flight engineers 
in jet aircraft.2 ALPA has taken the position that three 


1The motion of Eastern to strike FEIA’s answer filed February 
20, 1963, is based on alleged late filing and upon failure to com- 
port with the judicial standards of practice contemplated by the 
Board’s Procedural Regulations. The timeliness argument is based 
on Eastern’s contention that FEIA incorrectly assumed a post- 
ponement of the due date granted by the Chief Examiner’s letter 
of February 11, 1963, at the request of the enforcement attorney 
to be applicable to their document also and that their filing based 
on that assumption was an unauthorized late filing. The letter 
did not restrict the postponement to the enforcement attorney’s 
answer, and we do not agree with Eastern’s position that FEIA’s 
answer was filed late. However, we cannot countenance certain 
use of language in the answer. At page 29, FEIA states that 
“we shall not dignify this argument by any detailed contradiction 
of the many absolute falschoods on which it is based.” (Italics 
added.) This is obviously an intemperate accusation in viola- 
tion of Part 300.5 of the Rules of Conduct in Board Proceed- 
ings, which prohibits indulgence in offensive personalities, un- 
seemly wrangling, or intemperate accusations or characterizations. 
Page 29 of FEIA’s answer filed February 20, 1963, will therefore 
be stricken. 


*For a more detailed description of the background of this 
controversy, see the opinion of Judge Feinberg in, Flight Engi- 
neers International Association, EAL Chapter v. Eastern Air Lines, 
208 F.Supp. 182 (S.D.N.Y., 1962), and, Report to the President 
by the Commission to Inquire into a Controversy between Certain 
Atr Lines and Certain of their Employces, May 24, 1961. (The 
Feinsinger Report.) 
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pilots (albeit one of them qualified as a flight engineer) 
must be included in the flight deck crew of jet aircraft. 
FEIA, on the other hand, has contended that such crew 
must include a mechanic with an A. & E. or an A. & P. 
rating who should serve as the flight engineer. Prior to 
the present dispute, Eastern, in order to settle previous 
demands backed up by strikes or strike threats on the 
part of both ALPA and FEIA found itself obliged to 
agree to carry a flight deck crew of four on jet aircraft 
(including three pilots and one engineer with an A. & E. 
or an A. & P. license), in spite of the fact that FAA 
regulations required a crew of only two pilots and a flight 
engineer. The flight engineer requirement might be met 
either by a pilot qualifying as a flight engineer, or a mecha- 
nic with an A. & E. or A. & P. license who similarly quali- 
fies. Eastern’s agreement with FEIA was made in spite 
of the fact that Emergency Boards Nos. 120 and 121, 
which had been appointed pursuant to section 10 of the 
Railway Labor Act, had concluded that the third member 
of the crew should have basic qualifications as a pilot and 
that a mechanic’s rating (the A. & E. or A. & P. license) 
was not required. 

—457— 

The jurisdictional issue was injected into the instant 
labor negotiations of FEIA and Hastern as a result of the 
decision of the National Mediation Board in connection 
with United Air Lines, following a petition filed by ALPA, 
which determined that pilots and flight engineers con- 
stituted a single craft or class that should be represented 
by a single union.* FEIA struck in protest, and in spite 


* Application of Air Linc Pilots Association, N.M.B. file No. 
C-2946, January 17, 1961. 
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of an injunction obtained by Eastern, the union returned 
to work only after the appointment of the Feinsinger 
Commission by President Kennedy, which, after extensive 
hearings on the dispute, concluded that “neither peace 
nor safety on the airlines will be fully assured as long as 
there are two unions in the cockpit”, and “that eventual 
representation of all flight deck crew personnel by a single 
union is inevitable. That end will come about in one of 
two ways—through a resumption of warfare between the 
two unions, or through a voluntary merger on fair and 
honorable terms.”* The present strike was commenced 
by FEIA on June 23, 1962 after compliance with the 
mediation procedures of the National Mediation Board, 
and after recommendations of Presidential Emergency 
Board No. 144 (the Kheel Board), which endorsed the 
recommendations of the Feinsinger Commission, had been 
rejected. 

Prior to filing its complaint with the Board, FEIA 
brought two actions against Eastern and Eastern and 
ALPA respectively, in the United States District Court, 
Southern District of New York.’ Motions for preliminary 


4 Feinsinger Commission Report, May 24, 1961, at 42. 


5 Feinsinger Commission Report, October 17, 1961, at 24. 


* Flight Enginecrs International Association, EAL Chapter v. 
Eastern Air Lincs, 208 F.Supp. 182 (S.D.N.Y., 1962) (Judge 
Feinberg’s Opinion), affd. per curium, 307 F.2d 510 (C.A. 2, 
1962), cert. denicd, 372 U.S. 945 (1963) ; Flight Engineers Inter- 
national Association, EAL Chapter v. Eastcrn Air Lines and the 
Air Line Pilots Association, —— F.Supp. , 8 C.C.H. Aviation 
Cases 17,149 (S.D.N.Y., 1962) (Judge Levet’s Opinion), afd. on 
other grounds, 311 F.2d 745 (C.A. 2, 1963), cert. denied, 373 U.S. 
924 (1963). 
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injunctions were denied in both cases. The decisions were 
affirmed by the Court of Appeals, Second Circuit, and cer- 
tiorari has been denied by the Supreme Court in both in- 
stances. Most of the issues presented in the complaint filed 
with the Board were before the courts in those proceed- 
ings.’ 

In its motion to dismiss, Eastern urges, inter alia, (1) 
that the Board should not relitigate matters that have been 
previously determined adversely to FEIA by the courts, 
(2) that because of FEIA’s past conduct the Board should 
not grant relief on equity considerations, and (3) that dis- 
missal would terminate a long drawn out labor dispute. 
Under section 1002(a) the Board may dismiss a complaint 


* The allegations in the Board complaint essentially raise 6 basic 
issues. Judge Feinberg’s opinion determined two of these issues 
adversely to FETA, i.c., (1) unilateral change in working condi- 
tions ete. without having first served a section 6 notice or ex- 
hausted the procedures of the Railway Labor Act, and (2) bar- 
gaining directly with individual flight engineers. The opinion 
determined certain aspects of a third issue (3) failure to bargain 
in good faith insofar as withdrawal of a previous offer is alleged. 
Judge Levet found as to the third issue that there was no failure 
to bargain in good faith by any insistence, by Eastern, on merger 
with ALPA as a condition to entering into an agreement, and he 
held that there was no merit to a fourth issue (4), entering into 
agreements with ALPA concerning engineers and an alleged un- 
lawful conspiracy with ALPA to oust FEIA as bargaining agent. 
A fifth issue (5), failure to reinstate engineers when they had 
not been replaced in fact or in law (except to the extent the 
opinions held that securing replacements was lawful), was not be- 
fore the courts. Nor was the sixth issue (6), failure to prosecute 
grievances as to alleged discharges before the system board of ad- 
justment. Also certain aspects of the third issue (3), failure to 
bargain in good faith, insofar as it is alleged that Eastern had a 
fixed determination not to enter into any agreement, may not have 
been fully considered by the courts. 
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without a hearing whenever it is of the opinion that the 
complaint does not state facts which warrant investigation 
or action by the Board.’ The Board’s rules provide that 
—459— 
a complaint shall be docketed for hearing, only if it shall 
appear that investigation is in the public interest.” We 
find that in the circumstances surrounding the present labor 
controversy between FEIA and Eastern, investigation and 
action by the Board at this time would not be in the public 
interest, and is not warranted. 

The decision of the Court of Appeals in the second case 
against Eastern and ALPA, on appeal from Judge Levet’s 
decision, has particular significance in our consideration of 
whether a hearing on FEIA’s complaint would be in the 
public interest.’” In that case, FELA had sought an injunc- 
tion requiring Eastern to bargain exclusively with FEIA 
with respect to terms of employment of flight engineers 
or so called “pilot engineers” (7.e., pilots hired to fill the 
position of flight engineers), and restraining Eastern and 
ALPA from bargaining as to those terms of employment 
and from giving effect to any agreements between them 
which concern those terms of employment. The court noted 


® Tt has been held that section 1002(a) vests in the Board “dis- 
cretionary powers of investigation in respect to a filed complaint,” 
Nebraska Department of Acronautics v. Civil Acronautics Board 
and Fronticr Airlincs, 298 F.2d 286 (C.A. 8, 1962). See also, 
Pan American-Grace Airways v. Civil Acronautics Board, 178 F. 
2d 34 (C.A.D.C., 1949) ; Air Transport Association v. Civil Acro- 
nautics Board (C.A.D.C., 10914) decided November 23, 1951 (not 
reported). 


* Procedural Regulations Sec. 302.206 (14 C.F.R. 302.206). 


Plight Engincers International Association, EAL Chapter v. 
Eastern Air Lines and the Air Line Pilots Association, 311 F.2d 
745 (C.A. 2, 1963), cert. denied, 373 U.S. 924 (1963). 
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that the dispute represented one of rival claims as to the 
proper bargaining representative for the so called “pilot 
engineers”, and held that the district court was without 
jurisdiction to grant the relief sought. Reliance was placed 
on the line of Supreme Court cases which hold that juris- 
dictional disputes as to the appropriate bargaining repre- 
sentatives have been left by Congress for exclusive deter- 
mination by the National Mediation Board, or if the juris- 
diction of the National Mediation Board was not invoked, 
such disputes should be settled by the normal processes 
of negotiation, mediation and conciliation. But in any 
event the decisions hold that it was the intention of Con- 
gress that the courts should not entertain questions of juris- 
dictional disputes.” 

—460— 

To a large extent we are faced with the same jurisdic- 
tional problem which confronted the Second Circuit, in 
that the history of the jurisdictional dispute between FEIA 
and ALPA over representation of Eastern’s flight engineers 
or so called “pilot engineers” raises considerable doubt as 
to whether FEIA will continue as the certified bargaining 
agent for a single craft or class of flight engineers. Two 
Presidential emergency boards and the Feinsinger Com- 
mission have recommended that flight engineers should be 
qualified as pilots and that flight engineers and pilots should 


" Switchmen’s Union of North America v. National Mediation 
Board, 320 U.S. 297 (1943) ; General Committee vy. Missouri- 
Kansas-Texas R.R., 320 U.S. 323 (1943) ; General Committee v. 
Southern Pacific Co., 320 U.S. 338 (1943). See also, Division 14, 
Order of R.R. Telegraphers v. Leighty, 298 F.2d 17 (C.A. 4, 1962) ; 
UNA Chapter, Flight Engineers Int'l. Assn. v. National Mediation 
Board, 294 F.2d 905 (C.A.D.C., 1961), cert. denicd, 368 U.S. 956 
(1962) ; Flight Engineers Int'l. Assn. v. Trans World Air Lines, 
Inc., 205 F.Supp. 137 (S.D.N.Y., 1962). 
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be represented by a single union. The decision of the Na- 
tional Mediation Board in the United case held that the 
pilots and flight engineers on that airline should constitute 
only a single craft or class.* The Board finds, therefore, 
that it would be inappropriate to assume, in the light of 
this background, that FEIA will continue as the certified 
bargaining representative for Hastern’s flight engineers 
and that there will be a continuing duty on the part of 
Eastern to bargain with FELA as the appropriate bargain- 
ing agent for the engineers. If the Board were to hold 
a hearing on the complaint, a hearing that might last sev- 
eral years at great expense and inconvenience to all con- 
cerned, there is a substantial risk that prior to, or shortly 
after the completion of the hearings ALPA, rather than 
FEIA might be certified by the National Mediation Board 
as the bargaining agent for Hastern’s pilots and pilot en- 
gineers or flight engineers. The Board cannot determine 
questions as to the appropriate bargaining representative 
or the appropriate craft or class for bargaining purposes, 
any more than can the courts.’* Under these circumstances, 
even if the Board were to find that Eastern had violated 
—461— 
the Railway Labor Act, and accordingly was in violation 


12 Tn a public statement dated February 21, 1961, the Chairman 
of the National Mediation Board advised that “the board’s order 
in the United case is not necessarily binding on the rest of the 
airlines. Each case if sent to mediation will be judged on the 
basis of its facts...” However, the Board cannot ignore the sub- 
stantial possibility of a similar determination being reached in the 
case of Eastern Air Lines were the Board to direct Eastern to 
bargain with FEIA by order entered in the present proceedings. 


See, Flight Engincers’ International Association v. Western 
Air Lines, Inc., Docket 12223, Order No. E-17757, November 24, 
1961, p. 4, . 12; Air Line Pilots Association v. Southern Airways, 
Inc., Docket 11654, Order No. E-19162, January 3, 1963, p. 3. 
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of section 401(k)(4) of the Federal Aviation Act, the 
Board could not direct Eastern to commence good faith 
bargaining with FEIA, and any action on the Board’s part 
would have to be confined to providing a remedy to indi- 
viduals who have suffered as a result of past violations of 
the Act, as opposed to enforcement of a continuing duty 
of compliance. 

Inasmuch as the Board could not take any effective action 
to require future bargaining by Eastern with FEIA, prior 
to a resolution of the jurisdictional controversy between 
ALPA and FEIA, to proceed with a hearing on the present 
complaint would not be in the public interest." The Board’s 
function under 401(k) (4) of the Federal Aviation Act is 
to protect the public interest from continuing violations 
of the Railway Labor Act which might lead to disruption 
of air transportation arising from labor disputes. The 
public interest would not be served if the Board were to 
proceed with a hearing solely to provide a forum for the 
adjustment of private grievances, particularly where an 
adequate remedy is available in the courts, and where, as 
here, there has been resort to the courts to the extent pre- 


4 We do not suggest that the Board will decline jurisdiction in 
every labor controversy where a claim is made that a certified 
union no longer represents the majority of the employees. Normally 
once a bargaining agent is certified by the National Mediation 
Board it is presumed certification continues until the National 
Mediation Board either de-certifies that union or certifies another 
union in its place. Oughton v. National Labor Relations Board, 
118 F.2d 486, 498-99 (C.A. 3, 1941), cert. denied, 315 U.S. 797 
(1942). However, the present jurisdictional dispute does not repre- 
sent the normal situation, and the Board cannot ignore the de- 
terminations made in the instant labor controversy by the Presi- 
dential Boards and Commissions that have dealt with the question, 
nor the determination of the National Mediation Board in the 
United case. 
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viously indicated.* We find, therefore, that the public in- 
terest would not be served by holding a hearing on FEIA’s 
complaint prior to such time as the jurisdictional dispute 
between FEIA and ALPA is determined and it shall af- 
firmatively appear that FEIA will continue as the certi- 
fied bargaining representative for Eastern’s flight en- 
gineers. 
—462— 
There are additional reasons why proceeding with a 
Board hearing on FEIA’s complaint would not be in the 
public interest. We refer to the various decisions by the 
courts which have determined most of the issues set forth 
in the complaint before the Board adversely to FEIA, and 
the continuing pendency of at least part of that litigation 


which will provide an adequate forum for determination 
of those issues in the complaint which have not previously 
been decided by the courts. It is recognized that prior court 
decisions, to which the Board was not a party, are not 
binding upon the Board in it’s independent function to 
protect the public interest.’* Nevertheless, we conclude that 


18 See, American Airlines v. North American Airlines, 351 U.S. 
79 (1956). 


16 4 .L.P.A. v. Southern Airways, Inc., Docket 11654, Order E- 
18560, July 5, 1962, p. 8 n. 12; F.E.L.A. v. Western Air Lines, 
Inc., Docket 12223, Order E-17757, November 24, 1961, p. 3. 7. 

Under 401(k)(4) the Board has an interest separate and dis- 
tinct from the parties to insure compliance with the Railway Labor 
Act as necessary for the interest of the public. National Licorice 
Co. v. NLRB, 309 U.S. 350 (1940). As such a determination in 
litigation between the complainant and the respondent in the 
courts, where the Board was not a party, cannot be and is not 
binding on the Board. See, Slocum v. Delaware L. & W. R. Co., 
339 U.S. 239, 244 (1950); Curtis Publishing Co. v. F.T.C., 270 
Fed. 881 (C.A. 3, 1921), affd. on other grounds, 260 U.S. 568 
(1923); Westgate-Sun Harbor Co. v. Watson, 206 F.2d 458, 460 
(C.A.D.C., 1953) ; New York State Labor Relations Board v. Hol- 
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under the facts and circumstances of this case the public 
interest would not be served by relitigation of those issues 
which have been determined by the courts, and by insti- 
tuting proceedings which will parallel such continuing court 

—463— 
litigation as may be pursued by FEIA. Those issues which 
have not been previously litigated in the courts, may be 
included in the court proceedings by amendment of the 
complaint upon a hearing for a permanent injunction.2? 

As noted, most of the issues of the Board complaint have 
been determined adversely to FELA in the two court pro- 
ceedings. Appeal has been taken and certiorari has been 
denied by the Supreme Court. Although the court deter- 
minations were made without a hearing, the material facts 


are for the most part documented or are not disputed. 
Many of the issues concern solely questions of law and 
the determination of the legal questions having been re- 


land Laundry, 294 N.Y. 480, 63 N.E.2d 68 (C.A.N.Y., 1945), 
reh. denied, 295 N.Y. 568, 64 N.E.2d 278. The N.L.R.B. and the 
I.C.C. have similarly held that they are not bound by prior court 
decisions in Matter of South Atlantic Steamship Co., 12 N.L.R.B. 
1367 (1939); Matter of M. & M. Woodworking Co., 6 N.URB. 
372 (1938) ; Matter of Williams Mfg. Co., 6 N.L.R.B. 135 (1938) ; 
Chicago 8.8. and S.B.R.R., 234 1.C.C. 34 (1939); Division 215 
of Amalgamated Assn. v. Chicago A. & E. R.R., 234 1.C.C. 301 
(1939). The Supreme Court has held that where the courts and 
a Federal Administrative Agency have concurrent jurisdiction to 
enforce a Federal statute there is no reason why proceedings in 
the two forums should not proceed simultaneously. Federal Tradc 
Commission v. Cement Institute, 333 U.S. 683 (1948), reh. denied, 
334 U.S. 839 (1948). 


17 We do not suggest that an application to the courts for a tem- 
porary injunction will, standing alone, constitute an election of 
remedies which will bar subsequent proceedings before the Board 
under section 401(k) (4). We note that the injunctive remedy of 
the court provides a form of relief which it is beyond the power 
of the Board to grant. 
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viewed by the Court of Appeals, and left undisturbed by 
the Supreme Court, such determinations would be entitled 
to great weight in any Board consideration of the contro- 
versy. There appears to be no reason why the courts can- 
not provide adequate and complete relief to the complain- 
ant, and it does not appear that Board proceedings would 
be concluded with any greater dispatch than the continuing 
litigation in the courts. In light of the extensive nature of 
court litigation which has at this time finally determined so 
great a portion of the allegations set forth in the complaint, 
we conclude that investigation or action on the Board’s 
part would be warranted only upon a showing of a peculiar 
requirement of the public interest for Board proceedings 
in this matter. The complaint and other documents filed 
with the Board fail to set forth any facts which would 
indicate that there is such a public interest requirement. 
We conclude, therefore, that considering the sum total of 
the nature and effect of the past and pending court litiga- 
tion that a hearing on the complaint would not be in the 
public interest or in furtherance of the purposes of the 
Federal Aviation Act." 
—464— 
In view of all the foregoing, we find that the complaint 
does not state facts which warrant investigation or action 


18 The situation here is radically different from that which ex- 
isted in ALPA v. Southern Airways, Inc., supra, where we reached 
conclusions in our order that differed in some respects from a prior 
decision of a Federal District Court. There the complaint was 
filed with the Board, the petition for enforcement had been docketed, 
and the hearing notice issued before the court proceeding was 
instituted. The interim court decision was not issued until after 
the Board hearing had been completed and the Examiner’s Initial 
Decision had been served. Furthermore the Court decision was 
not final at the time of the Board’s decision, inasmuch as the de- 
cision was subject to reversal on appeal. 
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by the Board at this time, and that a hearing on the com- 
plaint would not now be in the public interest. We further 
find that no useful purpose would be served by deferring 
action pending resolution of the jurisdictional dispute and 
final conclusion of the pending court litigation, and there- 
fore we dismiss the complaint.” However, our dismissal 
shall be without prejudice to renewal of the complaint if, 
in accordance with this opinion, circumstances should so 
warrant. 


Accorpincxy, Ir Is Orperep Tat: 


1. The motion filed March 1, 1963, by FELIA for leave to 
file a responsive pleading be and it is granted. 


2. The motion to strike filed February 27, 1963, by East- 


ern be and it is granted insofar as it requests striking of 
page 29 of FEIA’s answer filed February 20, 1963, and is 
otherwise denied. 


3. The complaint filed by FEIA on September 10, 1962, 
be, and it is dismissed. 


By the Civil Aeronautics Board: 


Hazop R. Sanperson 
Secretary 
(Seaz) 


1 The Bureau of Enforcement has submitted the opinion of its 
Director that the allegations of the complaint contain reasonable 
grounds to believe that the provisions of 401(k) (4) of the Act 
have been and are being violated and that formal investigation is 
in the public interest, Significantly, however, the Bureau did not 
specify the grounds for its conclusions, In answer to Eastern’s 
motion to dismiss, the Bureau recommends denial of the motion, 
but further recommends that the Board postpone further pro- 
cedural steps in this matter, pending the conclusion of the litiga- 
tion now before the courts, 
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Flight Engineers 
Eastern 

Flight Engineers 
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Bureau of Enforcement 
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[2] 
BEFORE THE 


Civil Aeronautics Board 


Wasuincron, D. C. 


In the matter of the Complaint of 
Fuicnot Ewnornerers’ InTerNationaL 
Association, EAL Cuapter, AFL- 


CIO, Docket 14009 
v. 


Eastern Arr Lives, Inc. 


COMPLAINT 


The Flight Engineers’ International Association, EAL 
Chapter, AFL-CIO (hereinafter “EAL Chapter”), com- 
plains of Eastern Air Lines, Inc. (hereinafter “Eastern’’) 
and requests that Eastern be ordered to comply with the 
provisions of the Federal Aviation Act of 1958, 72 Stat. 
737, 49 U.S.C.A. sees. 1301-1542 (hereinafter “the Act”), 
and in the event of Eastern’s failure to do so, that all 
certificates of public convenience and necessity issued to 
that carrier be revoked. In support thereof, EAL Chapter 
states as follows: 

1. This Complaint is brought, and proceedings instituted 
by EAL Chapter, pursuant to Sections 204(a), 401(g), 
401(k)(4), and 1002(a), (b), and (c), of the Act. 


2. Eastern is a common carrier by air and engages in 
both interstate and foreign commerce. Eastern is an “air 
carrier” within the meaning of the Act. 

3. EAL Chapter is a voluntary unincorporated labor 
organization duly designated and certified by the National 
Mediation Board under the Railway Labor Act as the exclu- 
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sive collective bargaining representative of all employees 
of Eastern in the class or craft of Flight Engineers. 


[3] 


4. On December 31, 1958, EAL Chapter and Eastern 
entered into a collective bargaining agreement establishing 
rates of pay, rules and working conditions of Flight Engi- 
neers employed by Eastern. The preamble of said Agree- 
ment provided as follows: 


“*THIS AGREEMENT is made and entered into in accordance 
with the provisions of the Railway Labor Act, as amended by 
and between Eastern Air Lines, Inc., hereinafter called the 
‘Company’, and the FLIGHT ENGINEERS IN THE EM- 
PLOY OF EASTERN AIR LINES, INC., represented by the 
FLIGHT ENGINEERS INTERNATIONAL ASSOCIATION, 
EAL CHAPTER, an affiliate of the AFL-CIO, hereinafter 
called the ‘ Association’.” 


of said Agreement provides as follows: 


“SECTION I—RECOGNITION 

“The Air Line Flight Engineers Association No. 24319 (now 
known as the Flight Engineers International Association, EAL 
Chapter (AFL-CIO) ), has been duly certified by the National 
Mediation Board as the designated and authorized representa- 
tive, for the purpose of the Railway Labor Act of the class 
or craft of employees of Eastern Air Lines, Inc., known as 
Flight Engineers and student Flight Engineers.’’ 


§ II A 2 of said Agreement provides as follows: 


“2. Every Flight Engineer employed by the Company will be 
required to have a mechanies certificate, with power plant and 
airframe ratings (A&E license) or at the time of hiring he 
will be required to have the necessary mechanical background 
to obtain such certificate prior to the completion of twelve 
months of active service as a checked out Flight Engineer 
with the Company. Failure to comply with the above will 
cause the termination of the Flight Engineers employment.” 


§ XIX H of said Agreement, commonly known as the 
“seope clause,” provides as follows: 


“H. A Flight Engineer, who is included on the seniority list 
provided for and covered by this agreement, shall be assigned 
to, and serve at the Flight Engineer station on all flights, with- 
out regard to the type of equipment used and operated, in 
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all instances when a cockpit flight crew member in excess of 
two is assigned to perform the flight engineering function. This 
agreement shall be applicable to all flights and to the operation 
and use of all types of equipment without regard to any other 
name or description by which the flight engineering function 
may be designated: Provided, however, that if the regulation 
of any government agency require that, in the use and opera- 
tion of any specified type of equipment, all members of a mini- 
mum cockpit flight erew of three or more, on such equipment, 
shall possess specified qualifiations and/or specified licenses 
which are not solely incident or necessary to the performance 
of the flight engincering function, the member of such mini- 
mum crew who is to, or does, perform the flight enginecring 
function shall be selected and assigned from the seniority list, 
covered by this agreement, of Flight Engineers, who may 
possess or acquire the qualifications and/or licenses required 
by such regulations: Provided, further that the Company will 
not enter into any collective bargaining agreement, with any 
other organization or association, covering employees who per- 
form the flight engineering function so long as the certification 
of the Association as bargaining representative for such em- 
ployees remains in effect: and Provided, further that ‘the flight 
engineering function’ as used herein is defined to mean that 
function as it is generally known.”’ 


5. During all material times, until June 23, 1962, Eastern 
has assigned employees as Flight Engineers on all of its 
aircraft from the seniority roster provided in the afore- 
said agreement with EAL Chapter and gave effect to the 
rates of pay, rules and working conditions as set forth 
therein. 

6. In February, 1960, EAL Chapter and Eastern ex- 
changed notices of intended changes in the Flight Engineer 
Agreement, pursuant to Section 6 of the Act. Extensive 
negotiations over these proposed changes failed to produce 
a settlement, and in July, 1960, the mediation services of 
the National Mediation Board were invoked. On Septem- 
ber 5, 1961 the Board notified the parties that because the 
mediation services had produced no result, said services 
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were thereby terminated. Thereafter on February 22, 1962 
the President of the United States created Emergency 
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Board No. 144 to investigate the dispute and report to him 
its recommendations for settlement of the dispute. Said 
report was filed on May 1, 1962. 

7. Following the report of Emergency Board No. 144, 
the parties met and attempted to settle the issues in dis- 
pute between them. During such negotiations Eastern 
insisted upon changes in the “scope clause” of the agree- 
ment (i.e., § XIX H of the agreement, set forth above) and 
insisted upon the elimination from said agreement the 
A &E license qualification provided for in § II A 2 of said 
agreement as set forth above. Neither the changes pro- 
posed by Eastern respecting the “scope clause” nor its 
request for the elimination of the A & E license qualifica- 
tion had been or are now the subject of a notice of intended 
change by Eastern to EAL Chapter as required by Section 
6 of the Railway Labor Act. Eastern has in all other 
respects failed to comply with and exhaust the provisions 
of Sections 5, 6 and 10 of the Railway Labor Act, for nego- 
tiation and mediation respecting both the scope clause and 
the A & E license qualification issues raised by it. 

8. Effective two p.m. E.D.T. June 23, 1962, EAL Chapter 
engaged in a lawful work stoppage against Eastern. Said 
work stoppage remains in full force and effect. Said work 
stoppage was provoked by the insistence of Eastern upon 
the aforesaid contract modifications with respect to which 
Eastern had failed to comply with the Railway Labor Act. 

9. On July 17, 1962, Eastern and EAL Chapter met in 
Washington, D. C. under the auspices of the Secretary of 
Labor in an effort to settle the strike. On that date Eastern 
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submitted to EAL Chapter a letter (attached hereto as 
Exhibit 1) withdrawing all previous offers of settlement, 
and now proposed to settle the dispute by an agreement 
which: (1) provided less protection for the Flight Engi- 
neers in the resolution of the crew complement issue (which 
had been injected by Eastern without the benefit of a Sec- 
tion 6 notice) than Eastern had theretofore indicated it 
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was willing to accept, and (2) worsened Eastern’s previous 
offer for the settlement of the wage issue by withdrawing 
its agreement to provide retroactive pay as recommended 
by Emergency Board No. 144. Eastern placed a deadline 
of 6:00 p.m. on July 18 for acceptance of the offer. 

10. EAL Chapter responded to this proposal by submit- 
ting a counterproposal on July 18 before the deadline im- 
posed by Eastern. This counterproposal was rejected by 
Kastern which immediately proceeded on July 18, 1962 to 
advise the individual striking Flight Engineers by a letter 
of that date that Eastern was putting the changed terms 
and conditions of employment outlined in the July 17 letter 
into effect. The July 18 letter (attached hereto as Exhibit 
2) invited the individual strikers to return to work under 
those conditions by July 24, 1962, and advised that “those 
who do not report by that date may be replaced, and any 
who are reemployed thereafter will be restricted to pro- 
peller aircraft.” 


11. Beginning on July 19, 1962, Eastern embarked on a 
program to fill the jobs of all Flight Engineers who refused 
to accept the ultimatum to return by July 24 with pilots in 
the employ of Eastern. On July 19 Eastern wrote to Mr. 
Charles H. Ruby, President of Air Line Pilots Association 
(hereinafter “ALPA”) advising that to the extent the 
striking Flight Engineers do not return on the basis of 
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Eastern’s letter of July 18, Eastern would operate its jet 
aircraft with a three-pilot crew, that it would train pilots 
to fill the Flight Engineer jobs in such three-man crew, 
and that it would expect the pilots to accept such training 
and to fill those Flight Engineer jobs in accordance with 
an agreement between ALPA and Eastern dated January 1, 
1959, which agreement is more fully discussed below. The 
letter of July 19 to Mr. Ruby is attached hereto as Ex- 
hibit 3. 

12. On July 20, 1962, without any notice to EAL Chapter, 
Eastern entered into an agreement with ALPA providing 
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that “The Company shall have the right to call back the 
necessary copilots for flight engineer certificate training 
and flight assignments.” A copy of that agreement is 
attached hereto as Exhibit 4. 

13. ALPA is the duly designated collective bargaining 
representative of the craft or class of pilots in the employ 
of Eastern. It is not authorized to negotiate on behalf of 
the craft or class of Flight Engineers or to establish, by 
agreement with Eastern, wages or working conditions 
affecting the employees of Eastern in the craft or class of 
Flight Engineers. The pilots employed by Eastern to fill 
the jobs of the striking Flight Engineers in accordance with 
the aforementioned agreement between ALPA and Eastern 
do not possess and are not required to possess the qualifica- 
tions required of any employee performing the job of a 
Flight Engineer, however that job is named, under the 
above-described agreement between Eastern and EAL 
Chapter. 

14. On July 23, 1962, the Secretary of Labor proposed 
a method for settling the dispute between EAL Chapter 
and Eastern. The Secretary recommended that the parties 
agree to arbitrate all unresolved economic issues, and 
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“qpon receipt of the arbitration award of the unresolved 
economic issues” the parties “will complete agreement re- 
garding the crew complement issue within the framework 
of the heretofore agreed upon basic principles and subject 
to the concurrence of the Eastern Airlines Pilots.” 


15. This proposal was accepted by EAL Chapter, which 
agreed to return to work as soon as the proposed agree- 
ment could be reduced to writing. However, Eastern which 
had theretofore agreed to arbitrate any and all aspects of 
the dispute, now rejected the proposed settlement on the 
ground that it would not enter into an agreement with EAL 
Chapter settling the matters in dispute between EAL 
Chapter and Eastern unless and until it had obtained the 
concurrence of ALPA to such agreement. 


9 [9] 


16. On July 27, 1962, Eastern cancelled a previously 
scheduled meeting with EAL Chapter and from that date 
until August 8, 1962 Eastern met only with ALPA, instead 
of EAL Chapter, with the intent and purpose of reaching 
an agreement with ALPA which would turn over to the 
pilots the Flight Engineer jobs, and turn over to ALPA the 
bargaining rights of EAL Chapter, to the end that an 
agreement with EAL Chapter terminating the strike by 
the Flight Engineers would become unnecessary. Whatever 
its prior intention may have been, from on and after July 
27, 1962, Eastern had no further intention of negotiating 
an agreement with EAL Chapter. 

17. As a result of the collective bargaining meetings 
between Eastern and ALPA, an agreement between those 
two parties was reached on August 3, 1962. That agree- 
ment (which is attached hereto as Exhibit 5) provides for 
the establishment of a three-man crew on jet aircraft. The 
third man will be designated as a “pilot-engineer,” and 
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will be required to possess a Flight Engineer certificate 
but not the A & E license required under the aforemen- 
tioned agreement with EAL Chapter. The agreement with 
ALPA is not confined to the qualifications to be required 
of pilots then in the employ of Eastern who are utilized to 
fill the jobs of the striking Flight Engineers, for it specifi- 
cally provides that all new hires for any pilot or Flight 
Engineer job “will be pilots who meet minimum copilot 
qualifications and their names will be added to the Pilots’ 
System Seniority List.” Nor is the agreement with ALPA 
to turn over the strikers’ jobs to pilots limited to jet air- 
eraft, for it further provides that copilots may bid for 
Flight Engineer positions on piston aircraft “to the extent 
necessary to fill these jobs.” 

18. The aforementioned agreement of August 3, 1962 
between ALPA and Eastern was supplemented by an agree- 
ment dated August 6, 1962 (attached hereto as Exhibit 6) 
establishing rules regarding the seniority and bidding 
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rights of pilots returning to work, and providing that “In 
bidding for assignments, any pilot will be eligible to ex- 
press a preference for any position, first pilot, copilot, or 
pilot-engineer .. .” Both the August 6 and the August 3 
agreements between ALPA and Eastern contravene the 
qualifications and seniority provisions and the scope clause, 
as set forth above, of the agreement between Eastern and 
EAL Chapter none of which have ever been changed by 
agreement between the parties to that contract. 

19. The conduct just described in which Eastern, ignoring 
its duty to bargain only with EAL Chapter on all matters 
affecting the job of Flight Engineers, turned to ALPA and 
negotiated with that Union with respect to the qualifications 
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and assignment of Flight Engineers, was the culmination 
of a persistent effort by ALPA—to which Eastern has 
capitulated—to displace the EAL Chapter as the bargain- 
ing representative of the persons performing the Flight 
Engineer job without complying with the representation 
procedures of the Railway Labor Act and ultimately to 
displace the Flight Engineers with pilots made surplus by 
the advent of jet equipment. The following pertinent facts 
demonstrate the development of that program: 

A. ALPA at its 14th convention, 1956, adopted the fol- 
lowing mandatory policy with respect to the pilot qualifi- 
cations for all members of the cockpit crew, including 
Flight Engineers: 

“Resolved that it shall be the policy of the ALPA that all 
members of the operating crew shall be pilot qualified, and 

Be it further resolved that it shall not be inconsistent with 
the implementation of this policy for the association to provide 
job protection for currently employed non-pilot operating 
crew members, and 

Be it further resolved that the Board of Directors at the 14th 
Convention adopt as mandatory ALPA policy, that no Turbo- 
Prop or Jet Turbine Powered Aircraft will be operated unless 
and until it is manned at all flight stations, by a qualified 
pilot in the employ of the company as a pilot, and 

Be it further resolved that the 3rd crew member require- 
ment, on present and future aircraft be continued, and 
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Be it further resolved that crew members shall be known 
as Captain, First Officer, Second Officer, Third Officer, Fourth 
Officer, ete. and under no circumstances will such pilots be 
referred to as Flight Engincers, Navigator, Radio Operator, 
ete., and every effort shall be made to encourage standard 
usage of these recommended titles, . . .” 

B. ALPA, in implementation of this mandatory policy, 
on November 18, 1957, made the following demands upon 
Eastern: 
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“‘A, Every flight deck station on turbo-prop and turbo-jet 
aircraft shall be manned and operated only by a qualified pilot 
in the employ of the Company as a pilot. 

““B. Subsequent to the signing of this agreement, all newly 
employed pilots will be required to have a Flight Engineer 
Certificate prior to the completion of twelve (12) months of 
active service as a pilot with the Company. Failure to comply 
with the above will cause the termination of such pilot’s em- 
ployment. 

““C. 1, All pilots with more than 1 year of service shall be 
given an opportunity to obtain a Flight Engineer Certificate 
within twelve (12) months after the signing of this agreement.”’ 

C. In September of 1958, Eastern proposed to ALPA 
that it require the Flight Engineers to take certain pilot 
training for the avowed purpose of placing ALPA in a 
position to take over the bargaining rights with respect 
to the Flight Engineer job. A copy of a memorandum re- 
vealing that conspiratorial purpose is attached hereto as 
Exhibit 7. 

D. ALPA was not satisfied with that arrangement, and 
on October 4, 1958, in support of its demand upon Eastern 
that Flight Engineers be pilot qualified, ALPA unlawfully 
threatened a strike against Eastern. On the same day 
Eastern obtained a temporary restraining order enjoining 
the threatened unlawful strike by ALP-A. In support of the 
motion for a temporary restraining order, Eastern alleged 
as follows: 

“Said strike or work stoppage will be unlawful as a violation 
of the Railway Labor Act, 45 U.S.C. 151, et seq. in that it is 
called for the stated purpose of forcing the plaintiff to negotiate 
with defendants concerning the job qualifications, rules, and 
working conditions of certain employees of plaintiff whose 
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certified bargaining representative is the Flight Engineers’ 
International Association. Said strike or work stoppage is, 
therefore, an illegal attempt to force the plaintiff to violate 
those provisions of the Railway Labor Act which require the 
plaintiff to bargain with the certified representative of its 
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employees concerning their rates of pay, rules, and working 
conditions.” 

E. On November 12, 1958, without any advance notice 
to, or negotiations with EAL Chapter, Eastern entered into 
a collective bargaining agreement with ALPA which pro- 
vided that: 

“Unless and until otherwise mutually agreed upon the com- 
pany will not require its pilots to fly straight jet aircraft which 
require a flight crew of more than two unless the crew comple- 
ment includes, in addition to the captain and co-pilot, a third 
crew member who has a commercial pilots license with an 
instrument rating in addition to any other qualifications he 
may possess.’’ 

This agreement was executed in secret. It was filed with 
the National Mediation Board, Washington, D. C. and re- 
tained by the Board “in escrow” until its contents were 
made known to EAL Chapter in April, 1962. 


F. ALPA, on January 1, 1959, in response to the execu- 
tion of the aforementioned latest agreement with EAL 
Chapter, which agreement does not require pilot qualifica- 
tion for Flight Engineers, instituted a strike against 
Eastern. This strike was settled by virtue of a Memoran- 
dum of Understanding on January 1, 1959, wherein Eastern 
bowed to ALPA’s demand and agreed that a third pilot 
would be included in the crew complement on all jet equip- 
ment. This Memorandum of Understanding is attached 
hereto marked Exhibit 8. As previously noted, in its letter 
to Mr. Ruby of July 19, 1962, Eastern construed this Janu- 
ary 1, 1959 agreement as a contract between Eastern and 
ALPA requiring pilots to replace Flight Engineers in the 
event the Flight Engineers are on strike. 

G. The aforementioned Memorandum of Understanding 
of January 1, 1959 was agreed to by Eastern despite the 
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fact that Eastern has consistently taken the position pub- 
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licly that the third pilot is not needed, that he performs no 

useful function, that in fact his job is merely a combination 

of functions already being performed by the captain and 

co-pilot. In support of this position, Eastern has stated: 
“‘Eastern’s Third Pilot on its DC-8B aircraft is assigned 
certain pilot duties which are performed by the Captain and 
Second Pilot on other types of Eastern’s aircraft. The duties 
performed by Eastern’s Third Pilot on the DC-8B are per- 
formed by the Captain and Second Pilot on National’s and 
Delta’s aircraft on the same or similar types.” 


H. In January, 1960, ALPA contended that pilots quali- 
fied to fly on DC-8’s should possess a Flight Engineer 
certificate. The intent and purpose of this demand was to 
enable pilots to perform the work of the Flight Engineer, 
and to have pilots serve in the place of Flight Engineers 
on jet aircraft. A strike was threatened by ALPA in sup- 
port of its demand, Eastern obtained an injunction pre- 
venting said strike. 

I. On June 7, 1960, ALPA instituted a strike against 
Eastern over whether an inspector of the United States 
Federal Aviation Agency would be permitted, as required 
by Federal regulations, to ride in the forward jump seat 
in the cockpit, which forward jump seat was occupied by 
the third pilot, thus displacing the third pilot. Again, 
Eastern obtained an injunction prohibiting the strike. The 
strike was terminated after 14 days’ duration, on June 21, 
1960. 

J. Upon information and belief, Complainant alleges 
that Eastern obtained the assistance of ALPA in filling the 
jobs of the striking Flight Engineers in the current strike 
after having assured ALPA that no agreement would be 
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reached with EAL Chapter, and that the jobs and the bar- 
gaining rights would be turned over to the pilots and 
ALPA. 
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K. For several years the management of Eastern has 
evidenced a determination to assist ALPA in its effort to 
take over the jobs and the self-representation rights of the 
Flight Engineers, as is demonstrated by Eastern’s pro- 
posal in September of 1958, described above. In the course 
of the current strike, Eastern has made plain its determina- 
tion to utilize the strike as a means of destroying EAL 
Chapter. On several occasions during the course of this 
strike Eastern officials have indicated to representatives 
and members of EAL Chapter that the only acceptable 
course of action would be for the Flight Engineers to give 
up their separate representation and agree to a merger 
with ALPA. 

20. On August 8, 1962, Eastern made a new “final” offer 
to EAL Chapter. A copy of the letter setting forth this 
proposal is attached hereto as Exhibit 9. Eastern knew, 
when it made the offer, that it could not be accepted by 
EAL Chapter, because—contrary to all prior offers and 
to the recommendations of all persons mediating the dis- 
pute—this proposal limited the job rights of all returning 
Flight Engineers to piston aircraft. Had EAL Chapter 
accepted this condition it would have been agreeing to 
limit the number of striking Flight Engineers who would 
be permitted to return to work, despite the fact that at 
that point the Company had not filled all of the Flight 
Engineer jobs that would have to be filled if the strike 
were terminated, and it would have been accepting a dis- 
eriminatory abridgment of the seniority rights of the Flight 
Engineers who had held, or would have in the future held, 
assignments on jet aircraft. When this offer was rejected 
by EAL Chapter, Eastern, on August 10, 1962, solicited 
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the individual strikers to accept the proposal and proffered 
individual contracts of employment to be signed by such 
strikers as chose to return by the August 16 deadline set 
forth in the offer. The letter containing the individual 
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solicitation and the proffered individual contract is at- 
tached hereto as Exhibit 10. 


21. The refusal of Eastern to permit the striking Flight 
Engineers to return to jobs on jet equipment, which jobs 
were still available, is attributable: (a) to the fact that 
Eastern had already bargained away the right to those 
jobs in its negotiations with ALPA, and (b) to the desire 
on the part of Eastern to penalize the striking employees 
for having engaged in the lawful work stoppage. 


22. On or about August 25, 1962, Eastern, by letter, ad- 
vised each striking Flight Engineer that: 

“This is to advise that due to your failure to return to work, 
pursuant to the letters to you of July 18, 1962 and August 10, 
1962, you have been permanently replaced as a Flight Engi- 
neer with Eastern Air Lines. As a consequence, there is no 
further need for your services.”’ 

This letter of August 25, 1962, is attached hereto as Exhibit 
11. 


23. In response to this letter of August 25, 1962, each 
striking Flight Engineer filed a grievance, pursuant to the 
provisions of Section XVII of the Flight Engineer Agree- 
ment, protesting his discharge in the following terms: 

“T hereby grieve my discharge on the applicable terms of 


the agreement between the Association and the Company, notice 
which I received (date).’’ 


24. On or about September 5, 1962, Eastern, by letter, 
advised each striking Flight Engineer so protesting his dis- 
charge that his grievance would not be processed by the 
company for the following reasons: 
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“*(1) The ‘Agreement’ between Eastern Air Lines, Inc. and 
Flight Engineers’ International Association, EAL Chapter, 
has been terminated; and 


“*(2) In any event, you have not been discharged, dis- 
ciplined, or dismissed, and your separation from the Com- 
pany is not subject to the procedures applicable to grievances, 
discharges, disciplinary action or dismissals. 
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“In view of the foregoing among other reasons, this matter 
will not be processed as a grievance.”’ 
This letter of September 5, 1962, is attached hereto as 
Exhibit 12. 


25. On or about August 27, 1962, EAL Chapter, by its 
President, Jack Robertson, also protested the discharges 
of the striking Flight Engineers, and raised these dis- 
charges as a formal grievance under Section XVII of the 
Flight Engineer Agreement. The letter from Mr. Jack 
Robertson raising these grievances is attached hereto as 
Exhibit 13. 


26. On or about September 25, 1962, Eastern, by letter, 
advised Mr. Robertson that the grievances raised by him 
would not be processed for the following reasons: 


“*(1) The ‘Agreement’ between Eastern Air Lines, Inc. and 
Flight Engineers’ International Association, EAL Chapter 
has been terminated; 


“*(2) Even if the ‘Agreement’ were effective, any ‘request 
for investigation and hearing’ concerning a Flight Engineer 
who has been ‘disciplined or dismissed’ would have to be filed 
by the Flight Engineer himself under Section XVI; and 


“*(3) In any event, the Flight Engineers have not been 
discharged, disciplined or dismissed, and their separation from 
the Company is not subject to procedures applicable to griev- 
ances, discharges, disciplinary actions, or dismissals.” 


This letter is attached hereto as Exhibit 14. 
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27. By insisting upon changes in the agreement between 
Eastern and EAL Chapter with respect to matters concern- 
ing which Eastern had never filed a notice of intended 
change, as described in paragraph 7 above, Eastern vio- 
lated Section 6, and Section 2, Seventh of the Railway 
Labor Act, and by such conduct Eastern provoked the eur- 
rent strike, which thereby became an ‘unfair labor practice 
strike from its inception. 


28. By negotiating with the individual strikers, and by 
unilaterally imposing terms and conditions of employment, 
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including changes with respect to which Eastern had never 
filed a notice of an intended change, as described in para- 
graphs 10 and 20 above, Eastern violated Section 2, Fourth, 
Section 2, Seventh, Section 2, Ninth, and Section 6 of the 
Railway Labor Act. 


29. By refusing to reinstate all of the strikers at a time 
when said strikers had not, or as a matter of law, could 
not be permanently replaced, and by ultimately discharging 
those strikers who refused to capitulate to the attempt by 
Fastern to negotiate with them as individuals and to return 
to work on terms unilaterally imposed by Eastern, as de- 
seribed in paragraphs 20, 21 and 22 above, Eastern violated 
Section 2(1), and 2, Fourth of the Railway Labor Act, 
and unlawfully discriminated against the striking Flight 
Engineers thereby interfering with and restraining said 
Flight Engineers in the exercise of rights protected by the 
Railway Labor Act. 


30. By negotiating with ALPA on matters with respect 
to which EAL Chapter was the exclusive bargaining repre- 
sentative and by entering into a conspiracy with ALPA 
to oust EAL Chapter as a bargaining representative and 
to turn over the Flight Engineer jobs to pilots, as described 
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in paragraphs 11, 12, 15, 16, 17, 18 and 19 above, Eastern 
violated Section 2, Third and 2, Fourth of the Railway 
Labor Act. 


31. The entire course of conduct by Eastern since the 
inception of the strike, as described above, demonstrates a 
fixed determination on the part of Eastern to avoid coming 
to any agreement with EAL Chapter, in violation of the 
obligation under Section 2, First of the Railway Labor Act 
that Eastern bargain in good faith with EAL Chapter. 

32. By the unlawful conduct summarized in paragraphs 
22-29 above, Eastern prolonged the strike and thereby con- 
verted said strike into an unfair labor practice strike 
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assuming, arguendo, that such was not the character of 
the strike from its inception. 


33. Eastern, by its conduct summarized in paragraphs 
22-26, has violated Section 204 of the Railway Labor Act, 
which requires that Eastern establish and maintain a Sys- 
tem Board of Adjustment and submit to said Board all 
grievances. Even assuming that the striking Flight Engi- 
neers have been replaced, they are nonetheless entitled to 
the benefit of the procedures required to be established by 
Section 204, and the denial of said benefits violates the 
Railway Labor Act. Said conduct is further unlawful in 
that it constitutes a form of coercion and an unwarranted 
interference with other protected rights of the Flight Engi- 
neers, and constitutes a refusal to bargain with EAL Chap- 
ter within the meaning of Section 2, Fourth and Section 2, 
Ninth of the Railway Labor Act. 


34. Section 401(k)(4) of the Federal Aviation Act pro- 
vides that: “It shall be a condition upon the holding of a 
certificate by any air carrier that such carrier shall comply 
with Title II of the Railway Labor Act, as amended.” The 
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facts set forth above demonstrate that Eastern has vio- 
lated, and continues to violate, several basic provisions of 
the Railway Labor Act. 


Waererore, EAL Chapter respectfully requests: 


1. That pursuant to the powers vested in it by Sections 
204(a), 401(g), 401(k), and 1002(a) and (c) of the Act of 
Civil Aeronautics Board hear and determine the instant 
complaint. 


2. That on the basis of such hearing and determination, 
the Board order Eastern to cease and desist from the vio- 
lations of the Railway Labor Act alleged herein, and 
affirmatively comply with said Act. 


3. That upon the failure or refusal of Eastern to comply 
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with the order of this Board, the Board suspend or revoke 
the authority of Eastern to engage in air transportation. 

Respectfully submitted, 


Zmrinc, GRoMFINE AND STERNSTEIN 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C, 


By 
Wiuiam B. Pusr 


September 10, 1962 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foregoing 
Complaint upon Eastern Air Lines, Ine. by mailing copies 
thereof to it in a properly addressed postage prepaid 
envelope. 

Daten at Washington, D. C. this 10th day of September, 
1962. 


Wu B. Peer 
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EXHIBIT 1 
Eastern Arr Lives 
July 17, 1962 


Mr. Jack Rosertson 
President, FEIA-EAL Chapter 
588 Hialeah Drive 

Hialeah, Florida 


Dear Mr. Robertson: 


Since early 1960, Eastern Air Lines, Inc., has been seek- 
ing to work out an agreement with Flight Engineers Inter- 
national Association—EAL Chapter covering the Com- 
pany’s Flight Engineers. The Company has earnestly 
sought to protect the job security and economic interests 
of the employees represented by FEIA. We felt that con- 
siderable progress had been made toward a settlement 


when, on February 17, 1961, FETA illegally struck the Com- 
pany on the basis of an issue over which the Company had 
no control—an issue limited to another airline and an 
order of the National Mediation Board. 

Despite the fact that the FELTA strike was judicially de- 
clared to be illegal and the FEIA defied the court orders 
requiring a return to work, the Company yielded to the 
request of the President of the United States and the 
Secretary of Labor that the employees be restored to serv- 
ice without reprisal. The Company further cooperated 
fully at all times with the Feinsinger Commission, which 
was created by the President to seek a solution for the 
problems of job security, qualification and representation 
of flight engineers. 

The Company accepted the carefully considered recom- 
mendations of the Feinsinger Commission, and offered to 
sign a contract with FEIA on that basis. When no contract 
resulted, FETA threatened to strike in February 1962, and 
the President appointed Emergency Board No. 144 to seek 
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a final solution. In the hearings before the Board, FEIA 
reverted to its original proposals submitted in February 
1960, and refused to discuss the problems which the Fein- 
singer Commission studied and discussed in its Report. 

Emergency Board No. 144 recommended implementation 
of the Feinsinger Report and it also recommended generous 
pay increases and other contract benefits for the flight 
engineers. Despite the substantial cost, the Company of- 
fered to negotiate a contract based on those recommenda- 
tions. 

Shortly thereafter, the Taylor-Meany-Kaiser Arbitration 
Board at Pan American endorsed the Feinsinger Report 
with a minor modification which Eastern offered to accept. 
On June 14th, President Kennedy, through Secretary Gold- 
berg, requested the parties to arbitrate all issues in dispute. 
Fastern acceded to the President’s request, but you rejected 
it. 

[22] 

On June 21, 1962, Secretary of Labor Goldberg was able 
to negotiate a settlement between TWA and its flight engi- 
neers which followed the Feinsinger Report with certain 
modifications. Again, Eastern offered to negotiate an 
agreement with FETA based on that settlement. 

In all, seven Presidential Boards have endorsed the Fein- 
singer Report. The President, the Secretary of Labor and 
other officials in Washington have endorsed it. The Secre- 
tary of Labor has worked diligently to implement it on 
American, TWA and Pan American, and its principles have 
been accepted by employees on each of those three carriers. 

Despite all this, FEIA struck Eastern on June 23, 1962, 
and the Company’s operations have been completely shut 
down for nearly four weeks; at a revenue loss to the Com- 
pany of over $25,000,000. Nearly 18,000 employees have 
been thrown out of work through this conduct of FELA, 
and hundreds of thousands of travelers have been incon- 
venienced while Eastern’s competitors have profited at 
Eastern’s great expense. The President has concluded that 
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this strike is “the height of irresponsibility,” and all re- 
sponsible observers have agreed. 


We have been cooperating closely with officials in Wash- 
ington, believing that their efforts and the leadership quali- 
ties of the FELA might produce an early end to this sense- 
less strike. Although these efforts are continuing, the 
Company is compelled to take affirmative and positive 
action to resume operations immediately. In the interests 
of the stockholders, the 18,000 jobless employees and the 
public, we must act now. 


As we advised you yesterday, the changed circumstances 
resulting from your strike, necessarily require some modifi- 
cations in offers previously made to you by the Company. 
Accordingly, we now advise you that any previous offers 
made by the Company are hereby formally withdrawn and 
the Company now offers to sign an agreement containing 
the following principles, provided FETA accepts the same 
in writing on or before July 18, 1962. 

1. Crew Complement 


Feinsinger October 17, 1961 recommendation modified as 
follows: 


(a) The Company shall have the right to immediately 
transition to 3-man jet crews, subject to accomplishing 
the necessary training. There shall be no Group A & 
B designations. 


The pilot training provided by the Feinsinger Report 
shall be sufficient to enable the Flight Engineer to 
satisfactorily perform the third pilot duties presently 
being performed by the third pilot at his position. 
Such training must be obtained in Company equip- 
ment. 
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. Rates of Pay 


(a) Rates of pay upon resumption of work will be the 
existing rates plus 10.82% average increase. 


(b) No retroactive pay. 


(ce) Kheel Board No. 144 recommendation of 3% inerease 
oa April 1, 1962 will be deferred until April 1, 
1963. 
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. All Other Issues 
As recommended by Kheel Board #144. 

. Present agreements will be fully conformed to the intent 
of the above. 


We shall be available to discuss these proposals with you 
today, tonight and tomorrow. However, because of the 
urgency of the current strike situation and Eastern’s public 
responsibility, we must have a written acceptance not later 
than 6 p.m, July 18, 1962, delivered to Mr. J. O. Jarrard, 
Room 301, Executive House, Washington, D. C. 

If an acceptance is not received by the time specified 
above, the Company will offer the same terms and condi- 
tions to all of the flight engineers individually subject to 
the following conditions. 

(1) Flight engineers who accept such terms and conditions 
and report to their supervisors, on or before July 24, 1962, 
in person, that they are ready for work and will work on 
such terms and conditions, will be given the training con- 
templated by the Feinsinger Report for the jet third 


seat, at Company expense and in the manner provided 
in that Report. 


Flight engineers who do not comply with paragraph (1) 

above, will if re-employed by the Company, be restricted 

to service on propeller-driven aircraft and will not be 

given the training contemplated by the Feinsinger Report. 

Those flight engineers who do not return under either (1) 

or (2) above will be permanently replaced as rapidly as 
possible. 


Very truly yours, 
/s/ J. O. JARRARD 


J.O. Jarrard 
Vice President,—Industrial 
Relations 


ec: Secretary of Labor, Hon. Arthur J. Goldberg 
Under Secretary of Labor, Hon. W. W. Wirtz 
Dr. Nathan Feinsinger 
Chairman Leverett Edwards, National Mediation Board 
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EXHIBIT 2 


EASTERN AIR LINES 
10 Rockefeller Plaza 
New York 20 


July 18, 1962 
To all Eastern Air Lines Flight Engineers: 


Attached is a letter which was delivered personally to 
the President of the Flight Engineers International Asso- 
ciation—EAL Chapter yesterday, with copies to Govern- 
ment officials and to the FEIA negotiating committee. The 
letter was discussed with the FEIA committee in sessions 
at the Labor Department in Washington yesterday after- 
noon, last night and today. Despite the best efforts of the 
Government and Company officials, no agreement was 
reached by the time limit specified in the letter. 

In view of the further impasse in the negotiations with 
the FEIA, the Company has no alternative but to take 
affirmative and positive steps to resume operations. The 
tremendous and increasing losses imposed by the strike 
on the jobless employees, the Company and the public 
require that such steps be taken immediately. 

Effective at once, the terms and conditions set forth in 
the attached letter of July 17, 1962, shall be applicable 
to all flight engineers of Eastern Air Lines. You have 
received, and are familiar with, copies of the Feinsinger 
Report and the Kheel Board (Emergency Board No. 144) 
Report. Therefore, I believe the terms of your employment 
upon return to the Company will be clear from the July 17 
letter together with those Reports. 

Tn order to return to work it will be necessary for you 
to report in person at the office of the Superintendent or 
Assistant Superintendent of Flight Engineers at your base, 
on or before July 24, 1962, at which time you will be allowed 
to elect whether or not you will take the jet flight engineer 
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training and thus be eligible for jet assignments. If you do 
not elect to take such training, you will be restricted to 
propeller aircraft. Those who do not report by that date 
may be replaced, and any who are reemployed thereafter 
will be restricted to propeller aircraft. 

The office of your Superintendent of Flight Engineer 
will be open beginning tomorrow, July 19, 1962, and will 
maintain office hours every day, including Saturday and 
Sunday, from 8:00 a.m. to 5:00 p-m. local time until further 
notice. You will be instructed by your supervisor as to 
further procedures and as to when you will be recalled to 
work and placed on the payroll. 


/s/ Matcotm A. MacIntyre 


Maleolm A. MacIntyre 
President and Chief Executive 
Officer 


encl, 
Copies to all EAL employees 
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EXHIBIT 3 
July 19, 1962 


Mr. Charles H. Ruby, President 
Air Line Pilots Association 
55th and Cicero 

Chicago, Illinois 


Dear Sir: 


Eastern Air Lines has made an extensive review of our 
jet crew complement situation and as a result of this review 
and because of recent events, EAL will, effective immedi- 
ately, start transition from a 4-man jet crew to a 3-man 
jet crew consisting of a Captain, Copilot, and Pilot-Engi- 
neer subject to modification of the present Agreements with 
our Pilots. 


The qualifications and duties of the Captain and Copilot 


will be the same as at present. The duties of the Pilot- 
Engineer will be a combination of present Flight Engineer 
duties and Third Pilot duties performed at the Third 
Pilot’s position. Qualifications for a Pilot-Engineer shall 
be a commercial Pilot’s license, an instrument rating, a 
Flight Engineer’s license, and sufficient training to enable 
the individual to satisfactorily perform the Third Pilot 
duties presently being performed by the Third Pilot at his 
position. The transition will be accomplished as rapidly 
as necessary training can be completed and ratings ob- 
tained. 

Reference is made to my July 17, 1962 letter to Mr. Jack 
Robertson and Mr. MacIntyre’s letter of July 18, 1962. 
Copies are attached. Flight Engineers who accept the 
terms and conditions of such letters and report to their 
supervisors on or before July 24, 1962, in person, that 
they are ready for work and will work on such terms and 
conditions, will be given the training contemplated by the 
Feinsinger Report for the jet third seat, at Company ex- 
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pense and in the manner provided in that Report, and will 
have prior job rights as Flight Engineer and Pilot-Engi- 
neer on all equipment. 

Flight Engineers who do not comply with the above 
paragraph will, if reemployed by the Company, be re- 
stricted to service on propeller-driven aircraft and will not 
be given the training contemplated by the Feinsinger 
Report. 

Except as provided above, all new hires to Flight Engi- 
neer and Pilot-Engineer positions will be pilots with mini- 
mum Copilot qualifications as specified by Eastern. 

The Company’s immediate program is outlined in Mr. 
V. G. Rowland’s Bid Request of July 21, 1962, a copy of 
which is attached. 

All Flight Engineers returning to work by the above- 
mentioned deadline will continue to work under the terms 
and conditions of the agreement with the Flight Engineers 
International Association, modified as outlined in my letter 
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to Mr. Jack Robertson of July 17, 1962, and will have prior 
job rights as Flight Engineer and Pilot-Engineer on all 
equipment. Such returning Flight Engineers will be em- 
ployed on propeller aircraft as has been previously done 
and during the transition period on jet aircraft as members 
of 4-man crews. Returning Flight Engineers, when satis- 
factorily jet qualified in accordance with my letter of July 
17, 1962, will be eligible to work in the 3-man crew, subject 
to modification of the present agreements with our Pilots. 


The Company intends to resume normal operations as 
soon as reasonably possible and also intends to begin im- 
mediate implementation of the above-mentioned program. 
To the extent insufficient Flight Engineers return to oper- 
ate all of our present jet fleet, the Company will operate 
such jet aircraft as may be necessary with a 3-pilot crew 
in accordance with the terms of our Memorandum of Un- 
derstanding with the Pilots dated January 1, 1959, which 
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Memorandum is presently open in our current negotiations. 
In order to prepare for this eventuality, the Company is 
recalling and assigning certain jet Copilots to Pilot-Engi- 
neer training. We are certain all our Pilots will meet their 
contractual obligation to accept this training and to fly jet 
equipment under the terms of the Memorandum of Under- 
standing of January 1, 1959. In the event there is any 
reluctance, however, we must advise we will take all appro- 
priate steps to obtain compliance. 

It is not the intent of this letter to influence or to in any 
way change the existing representation rights on this prop- 
erty of either the Flight Engineers International Associa- 
tion or the Air Line Pilots Association. 


Very truly yours, 


J. O. Jarrard 
Vice President 
Industrial Relations 


Attachments 


ee: Messrs. Goldberg 
Wirtz 
Edwards 
Robertson 
Muirheid 
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EXHIBIT 4 


MEMORANDUM OF AGREEMENT 
between 
EASTERN AIR LINES, INC. 
and 
THE AIR LINE PILOTS 

in the service of 

EASTERN AIR LINES, INC. 
as represented by 

THE AIR LINE PILOTS ASSOCIATION 

INTERNATIONAL 


Tats MeMoranpuM oF AGREEMENT made and entered into 
in accordance with the provisions of Title II of the Railway 
Labor Act, as amended, by and between EASTERN AIR 
LINES, INC. (hereinafter referred to as the “Company”) 


and the Air Line Pilots in the service of EASTERN AIR 
LINES, INC., as represented by the AIR LINE PILOTS 
ASSOCIATION, INTERNATIONAL (hereinafter re- 
ferred to as the “Association”). 


WITNESSETH: 


It is agreed and understood by the parties hereto that 
during the period necessary to resume normal operations 
and to train qualified replacements: 


1. The Company shall have the right to call back the 
necessary copilots for flight engineer certificate train- 
ing and flight assignments. The particular individuals 
to be called are to be determined by the Company 
without regard to Section 18 or any other seniority 
provision of the basic agreement. 

. Once a pilot is assigned to and starts on such training, 
he shall have the right to complete such training pro- 
vided that (except as to the group started in training 
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on July 20, 1962) such training shall be scheduled in 
accordance with the needs of the service as deter- 
mined by the Company. 

. During the period the pilot is taking such training, 
he shall receive school pay computed in accordance 
with Section 26 of the basic collective bargaining 
agreement, except that after the first class such train- 
ing compensation shall be paid only where the train- 
ing is required by the Company or as may be mutually 
agreed upon. 

. No pilot’s relative seniority position shall be adjusted 
as a result of the training or flying outlined herein. 

. Expenses for pilots engaged in training shall be as 
provided in Section 14 of the basic agreement. 
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. This Memorandum of Agreement shall become effec- 
tive July 20, 1962. 

. It is agreed that either party may reopen this agree- 
ment by serving 48 hours’ written notice upon the 
other party. 

In Wiryess WuHEREOF, the parties hereto have signed this 
Memorandum of Agreement, this 20th day of July, 1962. 
Witness: For Eastern Ar Lryes, Inc. 

/s/ R. R. Seymour /s/ J.O. Jarrard 

/s/ V. G. Rowland J. O. Jarrard 


” /s/ Wik Whatley Vice President 
 _ Industrial Relations 


WItNEss: For Tue Ar Liye Prworts 1x 
Z = SERVICE OF EasteERN 
/s/ Clyde Muirheid, Jr. Tea ig NTS EST 
J.J.O’ ] 
TT aS /s/ Charles H. Ruby 
/s/ Geo. C. Smith, Jr. 


= —— _ Charles H. Ruby, President 
/s/ J.J. Beddall Air Line Pilots Association 
/s/ D. L. Mudd International 
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[29] 
EXHIBIT 5 


AGREEMENT 
between 
EASTERN AIR LINES, INC. 
and the 
AIR LINE PILOTS 
in the service of 
EASTERN AIR LINES, INC. 
as represented by 
THE AIR LINE PILOTS ASSOCIATION 
INTERNATIONAL 


Tis AGREEMENT made and entered into in accordance 
with the provisions of Title II of the Railway Labor Act, 
as amended, by and between EASTERN AIR LINES, 
INC., (hereinafter referred to as the “Company”) and the 
Air Line Pilots in the service of EASTERN AIR LIN ES, 


INC., as represented by the AIR LINE PILOTS ASSO- 
CIATION, INTERNATIONAL (hereinafter referred to 
as the “Association’”). 


WITNESSETH: 


Wuereas, the Company and the Association desire to 
supplement their present Agreements, to provide for 
changes in the complement of the flight deck operating 
crew of certain of the Company’s aircraft and the training, 
qualifications and rates of pay of members thereof, 

Now, Tuererore, it is mutually agreed and understood 
by and between the parties to this Agreement that: 

1. The Company shall have the right to transition from 
four-man pure-jet crew to three-man pure-jet crews. 

2. Such three-man pure-jet crews shall consist of a cap- 
tain, a copilot, and a pilot-engineer. The pilot-engineer 
shall possess the following qualifications: 

a. A commercial pilot’s license, instrument rating and 
flight engineer certificate. 
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b. Qualifications (which may be obtained and demon- 
strated in a simulator) in the type of turbojet aircraft to 
which assigned, as follows: 

(1) Ability to execute en route, approach and landing 
copilot duties, including checklist functions, assisting the 
pilot in command when one of the pilots is incapacitated 
or unavailable, as such duties and functions would be per- 
formed by the second in command at the direction of the 
pilot in command, other than manipulation of the primary 
flight controls. 

(2) Ability to manipulate the flight controls of the turbo- 
jet aircraft by reference to flight instruments to the extent 
of straight and level flight, normal turns, climbs and de- 
scents at the various normal operating speeds, but not 
including take-offs and landings. 

e. A minimum of four (4) hours of flight training in the 
jet aircraft to which assigned, to be divided as follows: 

(1) Two hours of airwork. 

(2) Two hours of specific instruction in landings. 

d. Ability to operate radio communications and naviga- 
tion equipment and weather radar. 

e. Ability to read and interpret en route, terminal area 
and approach charts. 


f. Ability to copy and interpret air traffic control clear- 
ances and give position reports when required. 


g. Ability to maintain appropriate flight logs. 
h. Ability to prepare take-off and landing data. 
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i. The above qualifications, other than those listed in 
Paragraph 2-a shall be given on Company equipment and 
shall be sufficient to enable the individual to demonstrate 
satisfactory performance of the third pilot duties presently 
being performed by the third pilot at his third pilot posi- 
tion. 
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3. During the period of transition from four-man pure- 
jet crews to three-man pure-jet crews, the Company shall 
have the right to continue operating such pure-jet flights 
with a four-man crew in accordance with applicable agree- 
ments existing prior to the signing of this Agreement. 

4. New hires for all three Flight Deck Operating Crew 
positions will be pilots who meet minimum copilot qualifica- 
tions and their names will be added to the Pilots’ System 
Seniority List. 

5. Copilots will be permitted to serve as third crew mem- 
bers on propeller-driven aircraft of the Company only to 
the extent necessary to fill these jobs. 

6. (a) All pilot-engineer positions open to pilot bidding 
shall be filled by qualified pure-jet copilots bidding as stated 
in the Basic Agreement signed 12-11-60. 

(b) Copilots permitted to serve as third crew members 
on propeller-driven aircraft in accordance with Paragraph 
5 above will bid for these positions as stated in the Basic 
Agreement signed 12-11-60. 

(ec) Training for pilot-engineer or third crew member 
positions as offered by the Company will be provided by 
the Company as stated in Section 26 of the Basic Agree- 
ment signed 12-11-60, 

(d) When serving as pilot-engineer or third crew mem- 
ber, a pilot will be given protection against loss of earnings 
in the copilot positions he otherwise would have held, pro- 
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vided that he shall not receive greater pay than he would 
have received as copilot on the aircraft on which he serves 
as pilot-engineer or third crew member. Pilot seniority 
rights and relative pilot seniority position of such pilots 
shall not be impaired or lost as a result of such service. 

7. The Company shall not furlough any pilot so as to 
deprive him of a cockpit position except where it can be 
shown that the furlough would have taken place in the 
absence of the transition from four-man pure-jet crews to 
three-man pure-jet crews. 
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8. Any dispute between the Company and the Associa- 
tion as to the reasons for the furlough specified in Para- 
graph 7 shall be submitted directly to the System Board 
of Adjustment sitting with a neutral member. Such dispute 
shall be submitted to the Board no later than ten (10) days 
after issuance of the furlough notice and the Board shall 
issue its decision within twenty (20) days after issuance 
of the furlough notice. 

9. No present pilot shall suffer a reduction in pay earn- 
ings’ opportunity as a result of the Company reducing its 
present pure-jet cockpit crew complement from four to 
three members. 

10. A pilot displaced from captain status for from: 

a. B-720 or DC-8 flying 

b. Electra flying 

¢e. 4-engine piston flying 

d. 2-engine flying 
because of the transition from four-man pure-jet crews to 
three-man pure-jet crews as provided by this Agreement 
shall be paid a minimum calculated as provided in the pay 
protection provisions of Section 27-p of the Basie Agree- 
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ment signed 12-11-60. Pay entitlement in each such case is 
to be determined by the trip bid award(s) from which 
displaced. 

This guarantee shall apply during the period in which 
such displaced pilot is unable, because of such transition 
to secure through normal bidding privileges a trip or 
reserve bid in or above the same status and on the same 
(or higher paying) equipment group (a, b, c, or d above) 
which he was holding prior to displacement. 

11. As long as this Agreement remains in full force and 
effect it will supplement and modify existing agreements 
between the Company and the Association to the extent 
herein provided. Nothing in this Agreement shall be con- 
sidered as having set a precedent. 
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12. This Agreement shall be effective upon the date of 
signing and shall remain in full force and effect until 10 
days after either party gives notice of cancellation by 
registered mail. 

In Wirness Wueneor, the parties hereto have signed this 
Agreement this 3rd day of August, 1962. 


WITtNEss: For Eastern Arr Liss, Inc. 


/s/ J.O. Jarrard 
/s/ R. R. Seymour J. O. Jarrard 
/s/ W.H. Whatley Vice President 
/s/ W. Glen Harlan. _ Industria] Relations 


WITNEss: For Tue Ar Line Pivots rx 
THE SERVICE oF Hastern AIR 


0 N ES 7 I v' ~ 
7s/ Clyde Muirheid, Jr, LES Inc 


/s/ D. L. Mudd 
/s/ J. J. Beddall Charles H. Ruby, President 


/s/ Geo. C. Smith, Jr. Air Line Pilots Association 
/s/ J. J. O'Donnell International 
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EXHIBIT 6 


BACK-TO-WORK AGREEMENT 
between 
EASTERN AIR LINES, INC. 
and the 
AIR LINE PILOTS 
in the service of 
EASTERN AIR LINES, INC. 
as represented by 
THE AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL 


Wueneas, Eastern Air Lines, Inc. is desirous of resuming 
service as soon as possible, and whereas the pilots in the 
employ of Eastern Air Lines are desirous of returning 
to work in an orderly, efficient, and expeditious manner, the 
following back-to-work procedures are agreed upon: 


1. Pilots shall be returned to the payroll at each domicile 
in the order of their system seniority in accordance with 
their qualifications for the type of service which is to be 
operated from their domicile. For purposes of this para- 
graph, first pilots will be deemed to be qualified to fill co- 
pilot openings and any pilot who is currently qualified 
(including necessary route checks) or who needs a profi- 
ciency check or three landings and take-offs to be currently 
qualified shall be deemed qualified. 


2. Prior to October 1, 1962, all pilots in the employ of 
Eastern Air Lines will be given an opportunity to return 
to work or will be placed on furlough status as stated in 
Section 40 of the basic employment agreement signed De- 
cember 11, 1960. 
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3. No pilot’s vacation accrual, relative seniority position 
or pay progression date shall be adjusted as a result of the 
days off pay status during the period June 23, 1962 and 
the date he is returned to the payroll or is furloughed. 


4. Prior to October 1, 1962, pilot trip assignments shall 
be awarded on a most senior qualified basis from among 
those expressing a preference for the job, providing that 
no pilot shall be allowed to exercise such preference on the 
off days established by the rotational sequence of his last 
trip flown, The Company agrees to bid and award trips 
in accordance with the Crew Scheduling Manual provisions 
as soon as operationally feasible and in any case no later 
than October 1, 1962. 


5. During the period that flights are assigned on a rota- 
tional basis, as outlined in Paragraph 4 above, all pilots 
on the payroll will be eligible for the reserve guarantee 
(prorated on the basis of days in the period) as stated in 


Section 10 of the basic agreement signed December 11, 
1960. Status (first pilot or copilot) will be determined by 
the position actually held on the flights performed during 
the period or month, except that a pilot involuntarily as- 
signed following a trip as first pilot to a copilot trip shall 
continue on his first pilot’s guarantee for the copilot trip(s) 
and resulting days off. 
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6. In bidding for assignments, any pilot will be eligible 
to express a preference for any position, first pilot, copilot 
or pilot-engineer, and be awarded same provided he is 
qualified, subject to Paragraph 4 above. 


7. This Agreement shall be effective on the date of 
signing and shall remain in full force and effect until 
October 1, 1962, except that either party may cancel this 
Agreement prior to October 1, 1962 by giving seven (7) 
days’ notice of cancellation by registered mail. 
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In Wiryess Wueneor, the parties hereto have signed this 
Back-to-Work Agreement this 6th day of August, 1962. 
WITNESS: For Eastern Arrurnes, Inc. 


/s/ W.H. Whatley /s/ J.O. Jarrard 
/s/ R. R. Seymour J.O. Jarrard 


/s/ R. A. Connerty Vice President : 
— ———___ Industrial Relations 


WITNESS: For Tue Arr Line Pots vn 

/s/ Clyde Muirheid, Jr THE SERVICE OF HasTERN AIR 
e — Lives, Inc. 

/s/ D. L. Mudd 

/s/ J.J. Beddall 


[aiGed Cisne Charles H. Ruby, President 


Air Line Pilots Association, 


/s/ J. J. O'Donnell International 
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EXHIBIT 7 
To: FILE Date: September 8, 1958 


From: Clarence N. Sayen 

Sussect: MEETING WITH EASTERN MANAGEMENT 
ON ELECTRA TRAINING AND CREW COM- 
PLEMENT PROBLEM 

A conference was held with Eastern management in New 
York City, on Wednesday, September 3, 1958. Present for 
the Company were 8. L. Shannon, Bill Van Dusen, and 
Glen Harlan. Present for the Association, C. N. Sayen. A 
long discussion concerning the present status of the crew 
complement problem was held. The Company presented 
a proposed draft of an idea they were considering that 
might prevent a flight engineer withdrawal from service. 
A copy of the draft is attached hereto and is self-explana- 
tory. The result would be that the flight engineers serving 
on jet aircraft would be required to take the training for 
a commercial license and instrument rating but not to actu- 
ally secure the license, contending that (1) the possession 
of the license would enhance ALPA’s argument that they 
fall within our jurisdiction and (2) the possession of the 
license would enhance ALPA’s position in securing a revi- 
sion of the craft and class determination from the National 
Mediation Board and the making of the requirement man- 
datory by the Civil Aeronautics Board. 

The position of the writer was that such a move would 
provoke a strike by the pilots and that it was not acceptable 
to the Association. We wanted a pilot on the jet aircraft 
who was fully qualified and licensed to relieve one of the 
Pilots. He could not perform this function unless he was 
licensed. 

Another meeting was held on Saturday, September 6, 
in New York City. Present for the Company were S. L. 
Shannon, Joe Brock, Bill Van Dusen, and Glen Harlan. 
For the Association, C. N. Sayen, George Sheridan, Jerry 
Wood, E. P. Lyon, L. D. Strietelmeier, and Frank Hill. 
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The discussion continued all day on the subject on the 
pilots’ refusal to take training on the Electra aircraft until 
the crew complement issue was satisfactorily resolved and 
equal training for all crew members was provided. After 
seven hours of very intense and spirited discussion, the 
following conclusions were reached: 

1. That the Company would revise its training program 
so as to provide equal training for all crew members. 

2. That the Association would release the pilots to bid 
on the Electra vacancies, but on the explicit understanding 
that such bidding was for ground training only and that 
no pilot would be permitted by the Association to operate 
the Electra aircraft in flight training or scheduled service 
without all flight stations being manned by qualified pilots, 
or a resolution of the entire crew complement problem 
having been reached. 
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The Company conceded that the Association had author- 
ity to take such action since the crew complement was 
an open issue under the Railway Labor Act and all proc- 
esses of the Act had been exhausted. The Association 
informed the Company that they wanted it clearly under- 
stood that their intention was not to take such training 
unless the foregoing conditions were reached. 

It is understood that ground training will consume ap- 
proximately five and one-half weeks and this issue will 
have to be met at that time. 

The pilots are being informed by letter from Master 
Chairman George Sheridan that they may now bid on the 
Electra aircraft. The position of the Association is being 
transmitted by President Sayen to the Company. 

The Company was also informed that the Association 
could not accept their interpretation being placed on the 
Emergency Board’s report. The interpretation of the 
Association was made very clear in all respects to the 
Company. 


CNS/ve 
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[38] 
EXHIBIT 8 


Memorandum OF UNDERSTANDING 


This Memorandum of Understanding between Kastern 
Air Lines, Inc., hereinafter called Eastern, and the air line 
pilots in the employ of Eastern as represented by the Air 
Line Pilots Association, International, hereinafter called 
ALPA. 


WITNESSETH 


Wuerras the parties hereto desire to amend and supple- 
ment the basic agreement between them, dated August 22, 
1958, by adding thereto certain provisions respecting crew 
members and their duties on straight jet aircraft requiring 
more than two crew members, 

Now THEREFORE it is understood and agreed as follows: 

1. Unless and until otherwise mutually agreed, on 
straight jet aircraft which requires a flight crew of more 
than two, Eastern will assign in addition to the captain and 
the copilot, a third pilot crew member who has a commercial 
pilot’s license, with an instrument rating. Such third pilot 
shall be third in command and be on the Eastern Air Lines 
pilots’ seniority list. 

2. On all such straight jet aircraft at least one of the 
three crew members described above shall be qualified to 
provide relief in other required flight crew positions to the 
extent that all such positions can be filled in an emergency 
by one or more of such three crew members. 


3. The specific allocation and description of duties of such 
third pilot shall be determined by a committee jointly 
created by the parties within thirty (30) days after the 
signing of this Memorandum. Such committee shall consist 
of two individuals appointed by Eastern and two appointed 
by ALPA. Such committee shall complete its assignment 
not later than sixty (60) days prior to scheduled delivery to 
Kastern of its first straight jet aircraft requiring a flight 
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crew of more than two, unless the parties by mutual agree- 
ment extend such period. 

4. The rates of compensation of such third pilot shall be 
in accordance with Section 11 of the basic working agree- 
ment. 

5. Upon the signing of this Memorandum of Understand- 
ing all issues between the parties with respect to contract 
negotiations are settled. 

6. If any changes are necessary in the basie working 
agreement to accommodate the foregoing understanding, 
such changes will be made. 
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7. This Memorandum of Understanding shall become 
effective on the date of signing, and shall remain in effect 
concurrently with the basie agreement dated August 22, 
1958. 


Signed at Miami, Florida, January 1, 1959. 


WITNESS: Eastern Arr Lives, Inc. 
/s/ John H. Halliburton By /s/ S. lL. Shannon 


WITNESs: Arr Line Pivots AssociaTION 
/s/ G. M. Sheridan INTERNATIONAL 

/s/ J. B. Wood By 

/s/ F. W. Hill 

/s/ L. D. Strietelmeier 
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[40] 
EXHIBIT 9 


EASTERN AIR LINES 
Miami International Airport 
Miami, Florida 


August 8, 1962 


Office of Vice President 


Mr. Jack Robertson, President 
FETA-EAL Chapter 

558 Hialeah Drive 

Hialeah, Florida 


Dear Sir: 


On August 7 and 8, 1962, the company made an offer to 
FETA-EAL Chapter negotiating committee which provided: 


le 


Pay rates effective upon return to work which on an 
average increased by 10.82% the rate in effect prior 


to the strike. The company further offered to con- 
sider giving a somewhat higher rate of pilot engineers 
in a three-man jet crew than to Flight Engineers in a 
four-man jet crew, but in any event the rate would be 
below that of the jet copilot. It must be obvious to all 
that the strike in which you are engaged has reduced 
the company’s financial ability to make the same con- 
cessions we offered before the strike started. Because 
of the tremendous losses to your company, resulting 
from the strike, of which the Flight Engineers must 
bear the responsibility and the consequences, Eastern 
Air Lines cannot afford, nor can it be expected by any 
rule of fairness or principle, to assume the same 
concessions it had been willing to assume if there 
had been no strike. Eastern Air Lines will not agree 
to any obligation for a retroactive increase prior to 
the date each Flight Engineer returns to work. 


2. An increase in pay of 3% effective April 1, 1963, or, 


in the alternative any pay adjustment necessary 
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during 1963 to maintain the existing relationships to 
Captains’ pay. 


5. Prior rights for Flight Engineers to third crew mem- 


bers’ positions on all propeller aircraft and rights to 
the third seat on jets for those present Flight Engi- 
neers on the active payroll and performing duties 
assigned by the company on August 3, 1962, and any 
additional jet pilot-engineer seats as might become 
available to Flight Engineers in the future, subject 
to agreement of the unions legally entitled to bargain 
with respect to such seats or to the rights hereby re- 
served by the company to determine in its absolute 
discretion. 
[41] 


. Income Guarantee: 


a. In the event a present permanent Flight Engineer 
is hereafter furloughed as a direct result of the 
reduction of pure-jet crews from four to three, or 


. In the event a present permanent Flight Engineer 
eligible for jet jobs is furloughed because he cannot 
obtain the necessary qualifications to serve as a 
member of a three-inan pure-jet crew, or 


In the event a present permanent Flight Engineer 
returns to active service at a date specified by the 
company and is thereafter furloughed because the 
company has disposed of propeller aircraft, 


then in any of such three events the Flight Engineer 
will receive a full-earnings income guarantee from 
Eastern Air Lines, up to four years, depending on 
length of employment with EAL in any capacity, with 
offset of other employment earnings. 


In other words, all present permanent Flight Engi- 
neers are now offered the following in the way of jobs 
and job security if they return to active service: 


a. A prior job right for all Flight Engineers now on 
the active payroll and performing duties assigned 
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by the company on August 3, 1962 to fly jets 
as pilot-engineers in a three-man crew (all nee- 
essary training on company time and at com- 
pany expense). There is still the possibility that 
rights to further pilot-engineer positions on jets 
might later result. Since our new position of pilot- 
engineer is a combination of former jet third pilot 
duties and jet Flight Engineer duties, it is obvious 
that both Flight Engineers and the pilots have an 
interest in the rights to such positions. This possi- 
bility of job security on the pure-jets cannot be 
construed as a promise or a commitment. How- 
ever, it is a serious possibility each Flight Engi- 
neer must consider. 

. A prior job right to fly as a Flight Engineer on 
propeller equipment. 

. Full-earnings income guarantee (offset by other 
employment earnings) up to four years, depending 
on length of employment with EAL in any ca- 
pacity, if furloughed after return to service be- 
cause of reduction from four to three members of 

[42] 
jet crews, because of inability of an eligible Flight 
Engineer to obtain jet pilot-engincer qualifications, 
or because of disposal of propeller aircraft. 
5. All other economic issues be resolved as recommended 
by Presidential Emergency Board No. 144. 
The company must proceed immediately with its program to 
resume full operations under its obligations to the public, 
its other employees and the shareowners. This requires that 
we fill all jobs on jet and propeller aircraft at the earliest 
possible date. Therefore, if there is a further impasse and 
if we cannot reach an agreement with FELA, we will make 
the above offer to the individual Flight Engineers. Flight 
Engineers individually will be given first opportunity to fill 
the third seat on propeller aircraft if they accept this com- 
pany offer in the manner and by the time specified in the 
company offer to the individuals. In addition, Flight Engi- 
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neers individually will be given, at company expense, in 
such numbers and at such times as the company may deter- 
mine, the training for a commercial pilot’s license and in- 
strument rating. 

Upon return to work Flight Engineers will be given the pay 
increases and other rights specified above. 

The business situation created by the losses occasioned by 
this strike and the deterioration of future bookings with 
the consequential possible impairment of the financial con- 
dition of the company, has, among other things, compelled 
the company to make arrangements to dispose of all its 
Martin 404 fleet. All these factors, taken together, mean 
that a considerable surplus of flight crew members will exist 
for a substantial period of time. The disposal of the Martin 
fleet will, of itself, create a surplus of at least 250 pilots. 
As of today, however, there are vacancies on propeller air- 
eraft which Flight Engineers may be eligible to fill. As 
described above, there may also he vacancies for pilot- 
engineer jet third seats. 

Present permanent Flight Engineers who agree, on or be- 
fore the company’s bid offer to the individuals expires, will 
have a prior right to the Flight Engineer positions on 
propeller aircraft, and the possible opportunity for pilot- 
engineer positions on jets in accordance with the foregoing. 
Those who do not accept the offer by the deadline set by 
the company will lose all prior rights to vacancies, on 
propeller equipment, or any rights for Flight Engineers to 
pilot-engineer positions on jets which may become available. 


In order to insure that all these vacancies shall be perma- 
nently filled, we will also request bids on such permanent 
vacancies from pilots. 


Very truly yours, 
EASTEN AIR LINES, INC. 
/s/ J.O. Jarrard 


J.O. Jarrard 
Vice President-Industrial Relations 
JOS JK 
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EXHIBIT 10 
Eastern Arr Lryzs, Ino. 


10 Rockefeller Plaza 
New York 20, New York 


OFFIcE OF THE PresIDENT August 10, 1962 


To All Eastern Air Lines Flight Engineers: 


For the past three days we have been making a final 
effort to reach an agreement with your representatives 
which would conclude this strike on a basis fair to all con- 
cerned. We met with the Negotiating Committee of FELA- 
EAL Chapter on Tuesday, August 7, and again on Wednes- 
day, August 8. A written proposal was given to your 
Committee on August 7, and further concessions and clari- 
fications were incorporated in a new written Company pro- 
posal delivered at the meeting on August 8. 


Attached to this letter is a summary of the Company’s 
final written proposal of August 8. The FEIA-EAL Chap- 
ter made no counterproposal, but took the position that no 
settlement could be reached unless the Company would turn 
back the calendar to June 22, ignore all the hardships, losses 
and other changed circumstances resulting from the strike, 
and guarantee to all the Flight Engineers all third crew 
member seats on all equipment forever, despite the repeated 
refusals of the Committee (and most of the individual 
Flight Engineers on July 24) to accept reasonable offers 
which would have given such guarantees without further 
extension of the strike. Time and changed circumstances 
cannot be ignored. All opportunities which were available 
before the strike cannot be revived. Job priorities lost by 
rejection of the Company’s offers of July 17 and 18 (open 
for acceptance through July 24) cannot be regained simply 
by wishing or demanding. We must proceed from here, not 
June 22, July 17, or July 24, 
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Your Negotiating Committee has rejected the Company’s 
final offer as set forth in the letter of August 8 to Mr. Jack 
Robertson. 


In view of this further impasse in the negotiations with 
FEIA-EAL Chapter, and in view of the Company’s duties 
to the traveling public and to the 17,000 employees and the 
30,000 stockholders who are innocent victims of the Flight 
Engineers’ strike, the Company must now take the final 
steps necessary to resume full operations. We are accord- 
ingly announcing now that all jet operations and supple- 
mentary 2-engine Convair service will be resumed by East- 
ern Air Lines on August 23 at 12:01 a.m. in addition to the 
jet and Air-Shuttle operations now successfully restored. 
Furthermore, the Company has made a permanent decision 
to retire its twin-engine Martin aircraft, as a consequence 
of which there will be a pilot surplus. 


The offer contained in the attached letter of August 8, 
1962 addressed to Mr. Jack Robertson is now made in- 


dividually to each present permanent Flight Engineer and 
may be accepted up to 2400 on August 16, 1962. 
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The present permanent Flight Engineers who accept this 
offer by 2400 August 16, will have prior rights to the third 
seat on propeller aircraft, will be offered pilot training as 
indicated in the attached letter, and will be in line for any 
further jet-pilot-engineer jobs which may become available 
for Flight Engineers in the future. Those who fail to accept 
this offer by the deadline will lose all prior rights to 
vacancies and training on all equipment, both propeller and 
jet. 

If you desire to accept this offer, you should return the 
attached statement, signed by you before a Notary Public 
and properly notarized, in the enclosed envelope addressed 
to Mr. J. O. Jarrard, P. O. Box 477, International Airport 
Branch, Miami 48, Florida, and postmarked on or before 
2400 August 16, 1962. 
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In making this offer to you individually, the Company 
is not unmindful of its legal obligations to deal with the 
FEIA-EAL Chapter. On all collective bargaining matters 
the Company will recognize your union as long as it repre- 
sents the majority of the employees in the craft or class. 

In order to insure that all these vacancies will be 
promptly and permanently filled, we are interviewing quali- 
fied applicants from outside the Company and we are also 
requesting bids from pilots. 


/s/ Maleolm A. MacIntyre 


Malcolm A. MacIntyre 
President and Chief Executive Officer 


Attachments 
Copies to all EAL Employees 


P. S. Having just returned from a 30,000 mile flight 
throughout the South Pacific and the Orient, T have had an 
opportunity to review the difficulties hrought about through 
the strike which has involved vour future and the Com- 
pany’s future since June 23. 

Frankly, as I look back over the years and the efforts 
made to develop Eastern Air Lines and its personnel to the 
present high standards of opportunity, rates of pay and 
benefits, I cannot help but feel a keen sympathy for the 
approximately 17,000 employees furloughed for this period, 
their families and our thousands of stockholders, to say 
nothing about the millions of friends made among the gen- 
eral public. 

Consequently, I implore you to consider your own future 
and that of your families as well as all others involved, and 
accept what I consider a fair and equitable final opportunity 
for you, as an individual, which I am sure you will never 
regret, for Eastern Air Lines’ future will continue and 
prosper, regardless of whether you or I are still among the 
living. 

Sincerely your friend, 
/s/ Eddie Rickenbacker 
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THIS WILL BE KEPT CONFIDENTIAL BY THE COMPANY 
AFTER SIGNING AND NOTARIZING, MAIL THIS TO: 


J.O. Jarrard 

P. O. Box 477 

International Airport Branch 
Miami 48, Florida 


AGREEMENT 


I hereby agree to return to work for Eastern Air Lines, 
Ine., on the terms and conditions outlined in the letter of 
nearest 10, 1962 from Mr. Maleolm A. MacIntyre and the 
letter of August 8, 1962 from Mr. J. O. Jarrard to Mr. Jack 
Robertson, copies of which have been given to me by the 
Company. 

By signing this Agreement, I agree that I will return to 
work when so directed by the Company, and that if I do not 


so return, as I am hereby agreeing to do, the Company may 
treat such failure as a resignation on my part. 

I understand that I will not be placed on the Company 
payroll until I actually return to w ork but that the Company 
will give me the opportunity to return at the earliest reason- 
able time. 


day of August, 1962. 


Flight Engineer 


Sworn to and subscribed 
before me this 
day of August, 1962 


Notary Public 
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EXHIBIT 11 


KASTEN AIR LIN ES, INC. 
Miami, Florida 


CERTIFIED MALL, 
RETURN RECEIPT REQUESTED 


August 25, 1962 
Dear Mr. 


This is to advise that due to your failure to return to 
work, pursuant to the letters to you of July 18, 1962 and 
August 10, 1962, you have been permanently replaced as a 
Flight Engineer with Eastern Air Lines. Asa consequence, 
there is no further need for your services. 

Your insurance in Company-sponsored plan has been paid 
through the month of August. No further premiums will be 
advanced by the Company, nor wil] any premiums be ac- 
cepted from you applicable to a period past August 31, 1962. 


Your sroup life and hospitalization insurance provides a 
method of conversion to an individual policy. Complete in- 
formation will be furnished you upon application to: 


D. H. Atwater, Manager 
Group Insurance Programs 
Eastern Air Lines, Inc. 
10 Rockefeller Plaza 
New York 20, New York 
It is requested that you immediately return to the Base 
Superintendent al] Company materia] charged to you. 


/s/ A.M. Beverly 
Manager, Flight Engineers 
System 


ce: J. Smyth, Director-Insurance 
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EXHIBIT 12 


SASTERN AIR LINES, INC. 
Miami, Florida 


September 5, 1962 
Dear Mr 


Reference is made to your “grievance” dated August 30, 
1962 in which you purport to “grieve my discharge under 
the applicable terms of the agreement between the Associa- 
tion and the Company.” 

This is to advise that: 


(1) The “Agreement” between Eastern Air Lines, Inc. 
and Flight Engineers’ International Association, EAL 
Chapter, has been terminated; and 


(2) In any event, you have not been discharged, disci- 


plined, or dismissed, and your separation from the Com- 
pany is not subject to the procedures applicable to griev- 
ances, discharges, disciplinary action or dismissals. 


In view of the foregoing among other reasons, this matter 
will not be processed as a grievance. 
Very truly yours, 
/s/ A.M. Beverly 


Manager 
Flight Engineers System 
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EXHIBIT 13 


August 27, 1962 


Mr. A. M. Beverly 

Manager Flight Engineers—System 
Eastern Air Lines, Inc. 

Miami International Airport 
Miami, Florida 


Dear Mr. Beverly: 


We understand that the Company has recently sent notices 
to certain Flight Engineers in the employ of the Company 
discharging them on the alleged ground that their services 
are no longer needed. 


This Association hereby protests these discharges as a vio- 


lation of our agreement and in accordance with Section 17 
of that agreement, we hereby raise this matter as a formal 
grievance for your consideration. 


Very truly yours, 
/s/ Jack Robertson 
Jack Robertson, President 
FETA-EAL Chapter 
JR/ew 


ec: MEC, FEIA-EAL Chapter 
FEIA (DCA) 
Labor Bureau of Middle West 
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EXHIBIT 14 


Letterhead of 
Eastern Air Lines, Inc. 
September 5, 1962 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 


Mr. Jack Robertson, President 

Flight Engineers’ International Association 
EAL Chapter 

558 Hialeah Drive 

Hialeah, Florida 


Dear Mr. Robertson: 


Reference is made to your letter of August 27, 1962 in 


which you purport to file a “grievance” under Section XVII 
of the “Agreement” with respect to “discharges” of “cer- 
tain Flight Engineers in the employ of the Company.” 


This is to advise that: 


(1) The “Agreement” between Eastern Air Lines, Inc. 
and Flight Engineers’ International Association, EAL 
Chapter has been terminated ; 


(2) Even if the “Agreement” were effective, any “request 
for investigation and hearing” concerning a Flight Engi- 
neer who has been “disciplined or dismissed” would have 
to be filed by the Flight Engineer himself under Section 
XVI; and 


(3) In any event, the Flight Engineers have not been 
discharged, disciplined or dismissed, and their separation 
from the Company is not subject to procedures applicable 
to grievances, discharges, disciplinary actions, or dismis- 
sals. 
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In view of the foregoing among other reasons, this mat- 
ter will not be processed as a grievance. 


Very truly yours, 


/s/ A.M. Beverly 
Manager 
Flight Engineer System 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the matter of the Complaint of 
Fuicot Eoreers’ INTERNATIONAL 


Association, EAL Cuaprer, AFL- 
CIO, Docket 14009 


v. 
Eastern Arr Lives, Inc. 


REPLY OF FLIGHT ENGINEERS’ INTERNATIONAL 
ASSOCIATION EAL CHAPTER, TO ANSWER 
OF EASTERN AIR LINES, INC. 


[204] 


I. DEVELOPMENTS SUBSEQUENT TO THE COM- 
PLAINT, WHICH SUPPORT THE COMPLAINT 


A. By letter dated September 27, 1962, to Secretary 
of Labor W. Willard Wirtz, EAL Chapter submitted a 
proposal to settle the strike, and asked the Secretary to 
transmit the proposal to Eastern, and to use his good 
offices to arrange for a meeting between the parties. In that 
proposal, a copy of which is attached hereto as Exhibit 15, 
EAL Chapter offered to go back to work on precisely the 
contract terms which Eastern had proposed on July 17, 
1962, provided that “all striking flight engineers . . . be 
returned to work in accordance with seniority.” 
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This proposal was apparently transmitted by the Secre- 
tary of Labor as requested. For, on October 10, 1962, 
Eastern replied rejecting the offer. A copy of that letter 
is attached hereto as Exhibit 16. In it, Eastern recognized 
that what EAL Chapter was proposing by way of contract 


57 [206] 


terms was the same as Eastern had itself already offered ; 
but, instead of recognizing its duty to embody those terms 
in an agreement with EAL Chapter, Eastern reaffirmed its 
prior unilateral action and individual bargaining, and said: 
“. .. please be advised that all these changes have already 
been placed into effect, as stated in Mr. MaclIntyre’s letter 
of July 18, 1962 addressed to all flight engineers . . .” 


Equally important is the fact that this letter states that: 


“Paragraph 5 of your proposal [the paragraph requesting that 
the strikers be permitted to return to work] thus appears to 
be the only new item advanced by you, and since all striking 
flight engineers have been permanently replaced they obvious- 
ly cannot be returned to work.” 
This letter, thus, emphasizes what, as shown in the Com- 
plaint, was already clear, namely that the only issue pre- 
venting the termination of the strike is the refusal of 
Eastern to permit the striking flight engineers to return 
to their jobs. 


B. Despite the fact that on or about August 25, 1962, as 
shown in the Complaint, Eastern purported to discharge 
all of the striking flight engineers on the asserted ground 
that they had been permanently replaced, and has rejected 
EAL Chapter’s request for their reinstatement, Eastern 
continued to hire—and is still actively seeking—new em- 
ployees to replace the striking flight engineers. Attached 
hereto as Exhibits 17, 18, 19 and 20 are copies of newspaper 
advertisements appearing in the Miami papers on Septem- 
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ber 30, 1962, the Atlanta papers on September 30, 1962, the 
Boston papers on October 7, 1962, and in the Los Angeles 
papers at about the same time. At the hearing in this 
matter EAL Chapter will be prepared to prove, if the 
advertisements leave any doubt about it, that in these 
advertisements Eastern has been seeking to employ, and 
has in fact employed, persons to work in the jobs that had 
been filled by the striking flight engineers, after having 
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refused to permit those striking flight engineers to return 
to their jobs on the ground that they had been permanently 
replaced. Thus, the allegation of the Complaint that East- 
ern has unlawfully discriminated against the strikers, and 
unlawfully refused to permit them to return to their jobs 
because of Eastern’s illegal agreement turning those jobs 
over to ALPA, is further confirmed. Eastern’s claim that 
it has refused to reinstate the strikers solely because they 
had already been replaced is patently false. 


C. Further specific confirmation of the illegal discrimi- 
nation against the striking flight engineers appears from 
the affidavit of Mr. Robert O. Bodahl, a copy of which 
is attached hereto as Exhibit 21. This affidavit demon- 
strates that Eastern has refused to hire persons answering 
the aforementioned advertisements who meet all of the 
qualifications stated in the advertisements, specifically per- 
sons possessing both pilot and flight engineer licenses, 
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solely on the ground that these persons were and are among 
those persons currently engaged in a lawful strike against 
Eastern by EAL Chapter, and were and are members of 
EAL Chapter. Eastern has further advised these persons 
that, if and when the strike by EAL Chapter is terminated 
and the labor dispute settled, then and only then will these 
persons be considered for employment. 


D. Eastern continues to fail to give full effect to the 
grievance procedure provided for in the Flight Engineer 
Agreement, and, as alleged in the Complaint, thereby con- 
tinues to violate Section 2, Fourth, 2, Ninth, and 204 of 
the Railway Labor Act. This refusal has caused EAL 


2 As the Complaint reveals, it is the position of EAL Chapter 
that because the strike was provoked, and prolonged by Eastern’s 
illegal conduct, Eastern lost its right permanently to replace the 
strikers. The facts set forth above, are in support of the further 
contention, already made in the Complaint, that, in any event, 
when Eastern denied reinstatement to the strikers, and dismissed 
them, it had not in fact permanently replaced them. 


59 [208] 


Chapter to file with the Grievance Board a separate griev- 
ance arising out of this continued failure of Eastern to 
process the grievances raised by the striking flight engi- 
neers discharged by Eastern in violation of the Flight 
Engineer Agreement. 


Supplementing what appears in Paragraph 26 of the 
Complaint, are the following facts: EAL Chapter by letter 
dated September 13, 1962, protested the rejection by East- 
ern of the grievances and advised that “in the event you 
continue to refuse to process these grievances, you may 
consider this a formal request to submit to the [Grievance 
Board] ... the refusal of the company to process the 
grievances .. .” Eastern on September 18, 1962, responded 
and again refused to process the grievances raised by the 
discharged flight engineers. On September 28, 1962, EAL 
Chapter replied and again raised as a grievance the com- 
pany’s refusal to process the discharge grievances, By let- 
ter of the same date EAL Chapter formally submitted to 
the Grievance Board a grievance of Eastern’s refusal to 
consider the grievances of the discharged flight engineers. 
Eastern replied on October 3, 1962 that the “purported sub- 
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mission is not properly before the System Board” and 
again refused to meet. 


However, on October 17, 1962, the company representa- 
tives on the Grievance Board did meet with the EAL 
Chapter representatives at a meeting of the Board called 
pursuant to Section XVIII H of the Flight Engineer Agree- 
ment. This meeting was scheduled only after Eastern had 
been reminded by the Chairman of the Board that there 
were still pending before the Board several matters un- 
related to the discharge grievances which were undisposed 
of, and only after Eastern had been reminded that the com- 
pany had no right to determine unilaterally what is prop- 
erly before the Grievance Board. At this Grievance meet- 
ing two previously undisposed of matters were settled in 
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accordance with the grievance procedure established in the 
Flight Engineer Agreement. However, Eastern continued 
to insist that the grievances concerning the discharge of 
the strikers were not properly before the Board; the parties 
remain deadlocked on this issue. 


[228] 
EXHIBIT 15 


Letterhead of Flight Engineers’ International Association 
Washington, D. C. 


September 27, 1962 


Mr. W. Willard Wirtz 

Secretary of Labor 

United States Department of Labor 
Washington 25, D. C. 


Dear Mr. Wirtz: 


I have been asked by Mr. Jack Robertson, President of 
the EAL Chapter of FEIA to convey a proposal to you 
for settling the Eastern strike. It is their request that this 
proposal be submitted to Eastern Air Lines as soon as 
possible. 


It has now been more than six weeks since the parties to 
this dispute have met, and it is my hope that through your 
good offices further meetings may be arranged for the near 
future. 


Sincerely, 


R. A. Brown 
President 


RAB:cre 
oein #2 afl-cio 
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EAL Chapter, FELA proposes to settle the current strike 
on the following terms: 


1. 


Crew Complement 
Feinsinger October 17, 1961 recommendation modified 
as follows: 


(a) The Company shall have the right to immediately 
transition to three-man jet crews, subject to 
accomplishing the necessary training. There 
shall be no Group A and B designations. 


The pilot training provided by the Feinsinger 
Report shall be sufficient to enable the Flight 
Engineer to satisfactorily perform the third pilot 
duties presently being performed by the third 
pilot at his position. Such training must be ob- 
tained in Company equipment. 


. Rates of Pay 


(a) Rates of pay upon resumption of work will be 
the existing rates plus 10.82% average increase. 


(b) No retroactive pay. 


(c) Kheel Board No. 144 recommendation of 3% 
increase effective April 1, 1962 will be deferred 
until April 1, 1963. 


. All other Issues 


As recommended by Kheel Board #144. 


. Present agreements will be fully conformed to the 
intent of the above. 


. All striking Flight Engineers to be returned to work 


in accordance with seniority. 
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EXHIBIT 16 
Letterhead of Eastern Air Lines, Miami, Florida 
October 10, 1962 


Mr. Jack Robertson, President 
FEIA-EAL Chapter 

558 Hialeah Drive 

Hialeah, Florida 


Dear Mr. Robertson: 


Eastern Air Lines has received, from The Honorable 
W. Willard Wirtz, Secretary of Labor, copy of Mr. R. A. 
Brown’s letter of September 27, 1962 in which Mr. Brown 
states that he has been “asked by Mr. Jack Robertson, 
President of the EAL Chapter of FELA, to convey a pro- 
posal... for settling the Eastern strike.” Attached to Mr. 
Brown’s letter is a proposal which we have considered 
carefully. 


I assume (since a further 10.82 percent wage increase 
on top of the one effective July 18, 1962 would be obviously 
absurd) that paragraph 1 through 4 of your proposal are 
intended to speak as of July 17, 1962, the date on which 
the identical proposal was made by Eastern Air Lines to 
you. If so, please be advised that all of these changes 
have already been placed in effect, as stated in Mr. Mac- 
Intyre’s letter of July 18, 1962, addressed to all flight engi- 
neers, and as affirmed by the Federal Courts. 


Pragraph 5 of your proposal thus appears to be the only 
new item advanced by you, and since all striking flight engi- 
neers have been permanently replaced they obviously can- 
not be returned to work. 


63 [230] 


If I have misunderstood any part of your proposal, or 
if there are any other matters which you care to discuss, 
please let me know. 


Yours very truly, 


/s/ J. O. Jarrard 

J. O. Jarrard 

Vice President-Industrial 
Relations 


JOJ/al 


ee: Mr. W. W. Wirtz 
Mr. R. A. Brown 
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EXHIBIT 17 


CLASSIFIED ADVERTISMENT 
MIAMI HERALD 


September 30, 1962 


AIR LINE 
PILOTS 


EASTERN AIR LINES, INC. 


Must have instrument commercial and flight engineer certi- 
fieate, plus minimum 500 hours pilot or co-pilot time. 


EDUCATION: High school graduate. (prefer 2 years 
college). 


PHYSICAL: 5/8” to 6’4” 1st class medical, no waivers. 
AGE: 21-32. 


Please apply in person Eastern Air Lines, employment 
office, 4700 N.W. 36th St. (in old Terminal Building) Mon- 
day through Friday 9 a.m. to 3 p.m. or write to R. O. Hach, 
Employment Manager, Eastern Air Lines, Inc. Miami Inter- 
national Airport, Miami, Florida. 
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EXHIBIT 18 


CLASSIFIED ADVERTISEMENT 
THE ATLANTA JOURNAL AND CONSTITUTION 
Sunday, September 30, 1962 


Pilots 
AIRLINE PILOTS 


EASTERN AIR LINES, INC. 


MUST HAVE instrument commercial and Flight Engineer 
Certificates, plus min. 500 hrs. Pilot or Co-pilot time. 


EDUCATION: 
H.S. GRAD. 2 yrs. college Pref. 


PHYSICAL: 
HEIGHT. 5 ft. 8-6 ft.4. 1st class medical, no waivers. 


AGE: 
21-32 YRS. 


PLEASE apply in person. Mon., Fri. Personnel office, 
Atlanta Airport. 


OR WRITE: Mr. R. O. Hach, Employment Megr., Eastern 
Air Lines, Miami Internat’l Airport, Miami 48, Fla. 
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EXHIBIT 19 


CLASSIFIED ADVERTISEMENT 
THE BOSTON SUNDAY GLOBE 
Sunday, October 7, 1962 


AIR LINE 
PILOTS 
EASTERN AIR LINES, INC. 
Must have Instrument, Commercial and Flight Engineers’ 


certificate, plus minimum of 500 hours Pilot or Co-Pilot 
time. 


Education: High School Graduate (Prefer 2 years 
college) 


Physical : 5/8” to 64” First Class Medical, no 
waivers 


Age: Minimum 21 
Please apply in person to: 
Mr. R. A. Duncan 


Monday, Oct. 8 and Tuesday, Oct. 9—10 to 1 & 4 to 7 Hotel 
Bradford 


Or write to: 


Mr. R. O. Hach, 
Employment Manager, Eastern Air Lines, Inc., Miami In- 
ternational Airport, Miami, Fla. 
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EXHIBIT 20 


CLASSIFIED ADVERTISEMENT 
LOS ANGELES TIMES 


AIR LINE 
PILOTS 
EASTERN AIR LINES, INC. 
Must have Instrument, Commercial and Flight Engineer’s 
certificate, plus minimum 500 hours Pilot or Co-Pilot time. 


Education: High School graduate (prefer 2 years col- 
lege) 


Physical: 5/8” to 6/4” First Class Medical, no waivers. 


Age: Minimum 21 


Please apply in person to Capt. R. R. Seymour or Mr. C. C. 
Hyde, Monday, October 8, & Tuesday, October 9, 9 to 4 p.m. 
Hollywood Landmark Hotel, 7074 Franklin Ave., Hollywood 


Or write to: 
Mr. R. O. Hach 
Employment Manager 


Eastern Air Lines, Inc., Miami International Airport, 
Miami, Florida 
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EXHIBIT 21 
AFFIDAVIT 


Srare or Frorma Ss: 
County or Dave } : 


Berore Mg, the undersigned authority, on this day per- 
sonally appeared Rosert O. Bopaut, 850 8. E. 4th Place, 
Hialeah, Florida, who being by me first duly cautioned 
and sworn, deposes and says: 


That he is employed by Eastern Air Lines, Inc. as a 
flight engineer, and has been so employed for approxi- 
mately nine years; and is presently on strike against 
Eastern Air Lines, Inc. That on or about October 1, 1962, 
he answered an advertisement by Eastern Air Lines, Inc. 
for employment of individuals having both a pilot and a 
flight engineer’s license; that when he applied for this posi- 
tion he had an interview with Captain Seymour, and that 
Captain Seymour refused to hire him, even though he met 
all of the qualifications recited in the advertisement. 


That on or about October 19, 1962, in another conversa- 
tion with Captain Seymour, he was advised by Captain 
Seymour that if the picket lines were removed and the 
strike were settled, that he could be considered for employ- 
ment, but that as long as the picket lines were there, that 
he could not be considered for any such employment. 


Fourtaer Arriant SayetH Nor. 


/s/ Robert O. Bodahl 


Sworn To and subscribed before me this 22nd day of 
October, 1962. 


/s/ Richard H. M. Swann 
Notary Public, State of Florida at Large 


69 


[290] 


BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the Complaint of 


Fuigut Enorverers’ INTERNATIONAL 
Association, EAL Carter 
Docket No. 14009 
Vs. 
Eastern Arr Lryss, Inc. 


Enforcement Proceeding 


PETITION FOR ENFORCEMENT 


The Flight Engineers’ International Association, EAL 
Chapter (FEIA), filed a complaint in accordance with Rule 
201 of the Board’s Rules of Practice, on September 10, 
1962, alleging that Eastern Air Lines, Inc. (Eastern) had 
violated and was continuing to violate various provisions 
of the Railway Labor Act; and that, therefore, Eastern 
had violated and was violating Section 401(k) of the 
Federal Aviation Act of 1958, as amended (the Act). 
Kastern filed an answer on September 25, 1962, and each 
party has submitted an additional pleading. 


In the opinion of the undersigned Director of the Bureau 
of Enforcement the allegations of the aforesaid complaint, 
which is incorporated herein by reference, contain reason- 
able grounds to believe that the provisions of Section 
401(k) of the Act have been and are being violated by 
Eastern and that formal investigation of such alleged 
violations by the Board is in the public interest. 


Prior to the filing of the said complaint with the Board, 
FEIA brought two actions against Eastern in the United 
States District Court for the Southern District of New 
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York in which FEIA sought to enjoin substantially the 
same violations of the Railway Labor Act as are alleged 
in the complaint before the Board. The District Court 
denied FEIA’s requests for interlocutory relief and, upon 
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appeal, the United States Court of Appeals for the Second 
Circuit affirmed the decisions of the District Court. Peti- 
tions for certiorari to the United States Supreme Court 
are expected to be filed in the near future. Since the issues 
pending in the courts are substantially the same as those 
contained in the complaint before the Board, the threshold 
question which must be decided is whether the Board 
should exercise its independent jurisdiction and proceed 
with the FEIA complaint despite the pendency of the court 
eases. In the opinion of the undersigned, this question, 
which involves matters of policy as well as law, should be 
resolved directly by the Board. 


Therefore, this petition for enforcement is docketed un- 
der the provisions of Rule 206 of the said Rules of Practice 
and an enforcement proceeding thereby is instituted so that 
the Board may determine whether it should exercise juris- 
diction in the matter and, if so, whether any violations have 
been or are being committed as alleged in the complaint 
and whether the relief requested therein should be granted. 


J. G. Adams 
Director 
Bureau of Enforcement 


Docketed: January 22, 1963 


Washington, D. C. 
January 22, 1963 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the Complaint of 
Furcut Enorerers’ INTERNATIONAL 
Association, EAL Carrer 

vs. 
Eastern Arr Lryss, Inc. 


Docket No. 14009 


Enforcement Proceeding 


MOTION OF EASTERN AIR LINES, INC. 
TO DISMISS THE ENFORCEMENT PROCEEDING 


GamsrELL, Hartan, RussEt., Moye & RicHarpson 
825 Citizens & Southern National Bank Building 
Atlanta 3, Georgia 


Attorneys for Eastern Air Lines, Inc. 


E. Smythe Gambrell 
W. Glen Harlan 
William G. Bell, Jr. 
Alvin Green 


Of Counsel 


New York, New York 
January 31, 1963 
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THE PETITION FOR ENFORCEMENT 


I. The Board Should Not Proceed With The FEIA- 
EAL Complaint In View Of The Repeated Prior 
Decisions By The Courts Adverse To FEIA- 


Considerations of Equity Require That The En- 
forcement Proceeding Be Dismissed 13 


This Proceeding Should Be Dismissed Promptly 
In Order To Permit Speedy Termination Of A 
Dispute Which Has Lasted Far Too Long 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the Complaint of 


Fuicot Enorneers’ InrerNaTionaL 
Association, EAL Cuaprer 
Docket No. 14009 
vs. 
Eastern Arr Lines, Inc. 


Enforcement Proceeding 


MOTION OF EASTERN AIR LINES, INC. 
TO DISMISS THE ENFORCEMENT PROCEEDING 


Under date of January 22, 1963 the Director of the 
Bureau of Enforcement of the Board docketed a Petition 
for Enforcement in the above-entitled proceeding. 


Eastern Air Lines, Ine. (E Vastern) hereby moves that the 
Board promptly dismiss the proceeding thus instituted by 
the Bureau of Enforcement. 


By this Motion to Dismiss Eastern points up the follow- 
ing important questions of policy and law: 


1. Should the Board conduct an independent proceeding 
with respect to issues which the Bureau of Enforcement 
concedes are “substantially the same” as those which were 
decided adversely to the Flight Engineers’ International 
Association, EAL Chapter (FEIA-EAL)—in actions in- 
stituted by FEIA-EAL—by two United States District 
Judges and by unanimous action of the United States Court 
of Appeals for the Second Cireuit (a Court which would 
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have jurisdiction of an appeal from a decision of the Board) 
before FEIA-EAL filed its complaint with the Board? 


2. Should the Board hold itself out as the last hope of a 
union which struck illegally in February 1961; which there- 
after in negotiations with Eastern refused to settle on any 
reasonable basis; which repeatedly refused arbitration 
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proffers which Eastern accepted; which scorned the recom- 
mendations of the Presidentially-appointed Feinsinger 
Commission, Kheel Emergency Board and Taylor-Meany 
Arbitration Board, and other neutral agencies; which 
sought to “get something better” by a strike which Presi- 
dent Kennedy termed “the height of irresponsibility”; 
which tried to prevent the flight engineers of other airlines 
from accepting recommendations of the President’s repre- 
sentatives; which caused 17,000 employees of Eastern and 
countless passengers and the general public severe hardship 
solely to further the selfish ends of the union leaders; which 
lost the strike and then attacked Eastern with every other 
available means—two separate actions in Federal Court, 
two appeals to the Circuit Court of Appeals, a complaint in 
the New York Criminal Court under the “anti-strikebreaker 
ordinance” (a complaint which likewise was held groundless 
by a three-judge Court), efforts to obtain support from the 
other unions which represent Eastern’s employees and 
Eastern’s suppliers (which unions abandoned FEIA-EAL 
in evident recognition that its cause was wholly unmeritori- 
ous), @ vicious and libelous campaign (through press re- 
leases and press conferences, picketing and advertising) 
against Eastern, the Federal Aviation Agency, other Gov- 
ernment officials, the pilots, ete-—and which filed its com- 
plaint with the Board only when its other efforts appeared 
to be ineffective? 


3. Should the Board keep alive the last flickering hope of 
the strikers by conducting a proceeding which would take 
many months to conclude, thus perpetuating a dispute which 
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has already persisted far too long, subjecting Eastern and 
the traveling public to the continued harassment of irre- 
sponsible pickets, and causing strikers (who have been 
permanently replaced and should be seeking new employ- 
ment) to hope against hope that the Board may ultimately 
over-rule the judgment of two United States District 
Judges, two Circuit Court panels, the general public and 
even the other AFL-CIO unions which represent Eastern’s 
employees, and all other unions, that there is no merit in the 
FEJA-EAL complaint against Eastern? 


Eastern respectfully submits that the proceeding should 
be dismissed and that the dismissal should occur at the 
earliest possible date, in order that this long-drawn-out 
and debilitating controversy may be brought to an im- 
mediate end. 


[297] 
THE PETITION FOR ENFORCEMENT 


We are somewhat puzzled by the Petition for Enforce- 
ment filed by the Bureau of Enforcement since it starts 
with an “opinion” that the FELA-EAL complaint contains 
“reasonable grounds to believe that the provisions of Sec- 
tion 401(k) of the Act have been and are being violated and 
that an investigation is in the public interest” but ends with 
the conclusion that “the threshold question” as to “whether 
the Board should exercise its independent jurisdiction and 
proceed”—despite four Court decisions which have decided 
“substantially the same issues” adversely to FEIA-EAL— 
“should be resolved directly by the Board” and that the 
enforcement proceeding is “therefore” instituted “so that 
the Board may determine whether it should exercise juris- 
diction in the matter and, if so, whether any violations 
have been or are being committed as alleged in the com- 
plaint ...” (italics added). 


We assume that the Bureau of Enforcement is not pur- 
porting to over-rule decisions of the Federal courts on 
“substantially the same” issues, or to find violations of 
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the law where the Courts have found they do not exist. 
And since the Bureau of Enforcement refers the “threshold 
question” to the Board, we assume that such question has 
not been definitively decided. That being true, we believe 
that the Petition for Enforcement should be construed as 
a whole as follows: 


1. It sets forth the formal finding required by the 
Board’s Rules of Practice (Section 302.206) before any 
formal enforcement proceeding may be instituted—namely, 
“in the opinion of the Director of the Bureau of Enforce- 
ment there are reasonable grounds to believe that any pro- 
vision of the act . . . has been or is being violated ... and 
that investigation of any or all of the alleged violations is 
in the public interest. .. .” 


2. It recognizes that two United States District Court 
Judges and two separate panels of the United States Court 
of Appeals for the Second Circuit have held that no viola- 
tions have been established with respect to “substantially 
the same” issues. 


3. It tacitly recognizes also that the Board in Air Lines 
Pilots Association v. Southern Airways, Docket 11654, 
Order E-18560, July 5, 1962, concluded, under the facts of 
that case (which, as will be shown, are completely different 
from the facts of this case), that (page 8, footnote 12) “the 
Board must make its own determination on the issues of 
its proceeding, and that it is open to the Board to draw 
inferences and reach conclusions which may differ from 
those reached by the Court.” 
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4. It concludes that, in view of the precedent in the 
Southern Airways Case, the Board should resolve “di- 
rectly” the question of “policy” as to whether it will conduct 
a formal independent investigation in the face of four 
judicial determinations—two by the United States Court 
of Appeals—that no violation of law has been established. 
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In short, we believe that the Bureau of Enforcement has 
not made a considered preliminary determination that 
Eastern in fact has violated or is violating the law, but the 
Bureau is merely taking formal action which it considers 
appropriate to permit the Board to make the determination 
as to the propriety of a formal investigation under the cir- 
cumstances of this case. 


I. 


The Board Should Not Proceed With The FEIA-EAL 
Complaint In View Of The Repeated Prior Decisions 
By The Courts Adverse To FELA-EAL. 


We do not argue that the Board lacks jurisdiction to 
investigate alleged violations of the Railway Labor Act in 
all cases where a court has acted. We do strongly urge that 
the Board should not exercise its investigative powers in a 
situation where the complainant has voluntarily selected 
the judicial forum—not merely once, but five times—before 


bringing its complaint to the Board, and has received 
unanimous adverse decisions from two United States Dis- 
trict Judges, two three-judge panels of the United States 
Court of Appeals and another three-judge panel of the 
Criminal Court of the City of New York. Copies of the 
Court decisions referred to herein are attached to this 
motion. 


Also, we would not contend that the Board should with- 
hold investigation if the issues in the FEIA-EAL com- 
plaint were substantially different from those presented to 
the Courts and were not of a type clearly within the exclu- 
sive jurisdiction of the Courts or other administrative 
agency. Here, the Bureau of Enforcement states twice 
that the issues are “substantially the same” (Petition for 
Enforcement, Third Paragraph) as those decided by the 
Courts favorably to Eastern’s contentions. 

We believe that the situation in this case is completely 
different from that in the Southern Airways Case. ALPA 
filed its complaint with the Board in J uly 1960. Thereafter, 
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on November 2, 1960, ALPA sought interim relief from the 
Federal District Court in Nashville, Tennessee—a court 
which would have no jurisdiction to review an order of the 
Board. The Board evidently concluded that, once its juris- 
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diction had attached to the subject matter of ALPA’s com- 
plaint, it need not be bound by findings made by the Court 
in an action started several months later. Since the Board 
had there issued a formal complaint and had held a formal 
hearing, it decided that it should make its own independent 
determination based on the record in the proceeding which 
it had formally initiated and conducted. 


Here, contrary to the situation in the Southern Airways 
Case, FEIA-EAL filed its complaint first with the District 
Court. It filed not merely one complaint but two separate 
complaints in the Federal Court, and it appealed the ad- 
verse decisions of the District Court in both cases to the 


Second Cireuit Court of Appeals—a Court which would 
have jurisdiction of an appeal from any action of the Board 
in connection with this matter. Before FEIA-EAL filed a 
complaint with the Board, it had two adverse decisions of 
the United States District Court and one adverse decision 
by the Second Circuit Court of Appeals and it had filed an 
appeal from the second adverse District Court decision. 


The Board has made it abundantly clear that it did not 
mean in the Southern Airways Case to establish a poliey 
of ignoring decisions of courts and other tribunals. In that 
very case the Board cited and relied upon many judicial 
and administrative decisions; and in a very recent develop- 
ment in that case the Board has relied on similar decisions 
as a reason for not taking further formal action. In Order 
E-19162 issued January 3, 1963 in the Southern Airways 
Case the Board specifically declined (page 3) to invade 
the jurisdiction of the National Mediation Board with 
respect to representation matters, and it relied (footnote 6) 
on a related court decision to establish the fact that the 
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petitioners were not entitled to further formal procedures. 
In addition, the Board there disclaimed any jurisdiction to 
rule on “the merits of any contract which the parties might 
ultimately negotiate.” 


It seems clear, therefore, that the Board should “take 
into account” the adverse decisions which FELA-EAL has 
received as a result of its own invocation of the jurisdiction 
of Federal District and Circuit Courts and that those deci- 
sions—which are plainly right—should furnish a conclusive 
basis for refusing to conduct a formal proceeding before 
the Board. 


[300] 


It should be noted that FEIA-EAL remains committed 
to the course of action in court which it has started. As the 
Bureau of Enforcement notes (Petition for Enforcement, 
Third Paragraph) : “Petitions for certiorari to the United 
States Supreme Court are expected to be filed in the near 


future.” One such petition has already been filed, and a 
footnote in that petition (page 23) states that the other 
petition “will be filed with this Court presently.” In view 
of FEIA-EAL’s evident determination to exhaust all avail- 
able judicial remedies and to rely on the Board only as a 
last resort to keep the controversy alive, it is evident that 
there is no genuine basis for intervention by the Board. 


As the Board noted in the Southern Airways decision on 
July 5, 1962 (page 7, footnote 11), prior to that decision 
the Board had “never had occasion to reach the merits of 
the issues involved” in a complaint under Section 401(k) 
of the Act. Certainly the action of the Board in that case, 
which was radically different from this one, does not estab- 
lish a “pattern” requiring the Board to take jurisdiction in 
all future cases, and particularly it does not require the 
Board to act in a case where the complainant has become 
so thoroughly committed to the judicial remedy and has 
received such resounding rebuffs in the Courts as the facts 
in this case disclose. 
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This case is similar in many respects to the case of FEIA 
v. Western Air Lines, Inc., Order E-17757, November 24, 
1961, where the Board sustained the refusal of the Bureau 
of Enforcement to issue a formal complaint, holding with- 
out hearing that the FEIA complaint did not state facts 
sufficient to warrant a formal investigation. In reaching 
that conclusion, the Board, far from ignoring the action of 
courts and other administrative agencies, took official notice 
(page 3, footnote 5) of the fact that the National Mediation 
Board had certified another union as the representative of 
the Western flight engineers, stated (page 4 footnote 12) 
that the Mediation Board has “exclusive jurisdiction over 
certification of bargaining agents of employees, determina- 
tion of bargaining units thereof, and the classification of 
such employees for bargaining purposes”, relied (page 4, 
footnote 9) on judicial precedent for the conclusion that 
certain actions of Western did not constitute a “lack of 
good faith bargaining”, and then concluded: 


“‘The remaining charges in this category relate to the walkout 
or events subsequent thereto, and either are now pending in 
another forum or have been determined adversely to petitioner. 
Charges by FEIA that Western violated the Railway Labor 
Act and breached its contract with FEIA are before the Court 
by way of counterclaim in Western Air Lines v. Flight Engi- 
neers Association, and other questions have been held to re- 
quire resolution by the System Board of Adjustment. In con- 
nection with the certification of the Second Officers Association 
as representative of the flight engincers now employed by 
Western for purposes of the Railway Labor Act, the National 
Mediation Board has found no substance to FEIA’s claims 
concerning Western’s alleged sponsorship of that association. 
Under all these circumstances, we find that the complaint does 


not state facts which warrant investigation or action by the 
Board.” 
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We submit that the Western Case stands for the proposi- 
tion that the Board will be guided by the decisions of courts 
and appropriate administrative agencies, will not invade 
the jurisdiction of the National Mediation Board, and will 
refuse to docket a formal proceeding where the matters 
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complained of “either are now pending in another forum 
or have been determined adversely to petitioner.” Quite 
evidently the Board thought that decisions by, or the pend- 
ency of actions before, the Court, the Mediation Board or 
the Adjustment Board constituted a substantial basis for 
@ conclusion that “the complaint does not state facts which 
warrant investigation or action by the Board.” 


It will be noted that in the Western Case the Board 
refused to take jurisdiction in view of the facts (1) that 
“charges by FEIA that Western violated the Railway 
Labor Act and breached its contract with FEIA are before 
the Court”, (2) that “other questions have been held to 
require resolution by the System Board of Adjustment”, 
and (3) that “the National Mediation Board has found no 
substance to FEIA’s claims concerning” representation 
matters subject to the jurisdiction of the Mediation Board. 
The parallel to this case is obvious: 


1. The charges by FELA-EAL that Eastern violated the 
Railway Labor Act and breached its contract with FEIA- 
EAL are not only “before the Court”, but have been unani- 
mously rejected by the Courts which have considered such 
charges. 


2. FEIA has raised questions concerning so-called “criev- 
ances” which, if “grievances” are really involved, must be 
resolved by the Adjustment Board and if, as Eastern con- 
tends, the matters in dispute are not “grievances” but are 
an integral part of the “major dispute” arising out of the 
strike (see discussion hereinbelow), such matters have al- 
ready been decided by the judicial determinations that 
Eastern was entitled to take the actions which it took in 
response to the strike. 


3. The questions raised by FEIA-EAL concerning its 
representation rights in relation to those of ALPA have 
been held by the Cireuit Court of Appeals to be subject to 
the exclusive jurisdiction of the National Mediation Board 
and, while that Board has not yet acted, it is clear that 
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Congress has given it exclusive power to decide the matter 
and, as noted above, the Civil Aeronautics Board has never 
shown any disposition to invade the Mediation Board’s 
jurisdiction. 


[302] 


Thus, to the extent that there is any substantially com- 
parable case in the Board’s history, the precedent (the 
Western Case) requires dismissal of the proceeding insti- 
tuted by the Bureau of Enforcement. 


The January 4, 1963 decision of the Second Circuit Court 
disclaiming jurisdiction of the FEIA-EAL action there 
involved is an additional reason why the Board should re- 
fuse jurisdiction. The basis for the Court of Appeals Jan- 
uary 4 decision is that Congress conferred exclusive juris- 
diction on the National Mediation Board with respect to 
the matters involved in FEIA-EAL’s second legal action. 
If the Mediation Board’s exclusive jurisdiction precludes 
power in the courts, it must equally preclude power in the 
Civil Aeronautics Board. As the Supreme Court said in the 
M. K. T. Case (quoted at length in Second Circuit opinion) 
with respect to employer-employee problems under the 
Railway Labor Act: 


«while Congress dealt with this subject comprehensively, 
it left the solution of only some of those problems to the courts 
or to administrative agencies. It entrusted large segments of 
this field to voluntary processes of conciliation, mediation, and 
arbitration.” 


The Supreme Court said further: 


“‘However wide may be the range of jurisdictional disputes 
embraced within § 2, Ninth, Congress did not select the courts 
to resolve them. To the contrary, it fashioned an administra- 
tive remedy and left that group of disputes to the National 
Mediation Board. If the present dispute falls within § 2, 
Ninth, the administrative remedy is exclusive.”’ 


The Supreme court concluded in the M. K. T. Case that 
Congress provided for either judicial or administrative de- 
termination of only a “select list of problems” and “All else 
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it left to those voluntary processes whose use Congress had 
long encouraged”—mediation and arbitration. The Su- 
preme Court faced with equanimity the possibility that 
“There may be as a result many areas in this field where 
neither the administrative nor the judicial function can be 
utilized. But that is only to be expected where Congress 
still places great reliance on the voluntary process of con- 
ciliation, mediation and arbitration . . . Courts should not 
rush in where Congress has not chosen to tread.” 


From this reasoning it is clear that whatever power may 
exist to resolve the jurisdictional and representational 
problems described in FEIA-EAL’s complaint is vested 
in the National Mediation Board and not in the courts or 
the Civil Aeronautics Board. 
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The Board has repeatedly indicated its unwillingness to 
intrude on the Mediation Board’s jurisdiction. Some of 
those indications are noted above. Even in the Southern 
Airways Case (Order E-18560, appendix pages 10-12) the 
Board took jurisdiction only after finding that the Railway 
Labor Act agencies had no power with respect to the mat- 
ters there involved. The Supreme Court recently indicated 
strongly that possible conflicts between comparable admin- 
istrative agencies (I.C.C. and N -L.R.B.) should be avoided. 
Burlington Truck Lines v. United States, 31 L. Week 4023 
(U.S. 1962). In this connection it should be recalled that the 
Board’s function in labor matters is primarily to preserve 
“a, degree of stability and efficiency in air transportation 
that freedom from industrial strife will provide.” (See Siz- 
Carrier Mutual Aid Pact, Docket 9977, May 20, 1959, page 
9 and authorities there cited.) A formal proceeding by the 
Board under the facts of this case—in contrast with the 
refusal of the Courts to take jurisdiction—would preserve 
the controversy and postpone the final resolution of a dis- 
pute which has already continued far too long. 
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FEIA-EAL says it has presented issues to the Board 
which were not before the Courts. To the extent that may 
be true, the issues are not appropriate for decision by the 
Board. It may be noted that, on the record before him, 
Judge Levet found in the second court action that: 

“All vacancies which existed following the return of such flight 
engineers have been permanently filled by pilots who have 
bid for or accepted assignments as pilot-engineers or flight 


engincers. By August 24, 1962, all flight engineers who had 
not returned to work had been permanently replaced.” 


To the extent that there may be any remaining question 
as to Eastern’s action in permanently replacing the strikers, 
it would appear from the Second Circuit decision that the 
Mediation Board has exclusive jurisdiction and, of course, 
in an appropriate representation proceeding the Mediation 
Board would be called upon to decide what individuals 
have employee status with Eastern which would entitle 
them to vote and be represented by the successful labor 
organization. By challenging in Court Eastern’s efforts 
to replace the strikers, FEIA-EAL necessarily took the 
position that the Adjustment Board had no jurisdiction to 
decide the validity of such efforts, since the courts have 
uniformly held that matters subject to Adjustment Board 
jurisdiction are within that agency’s exclusive jurisdiction 
and cannot be considered by the courts. Slocum v. Delaware 
L. & W. R.R., 339 U. S. 239 (1950) ; Railway Conductors v. 
Southern Railway, 339 U. S. 255 (1950). 
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In view of the FEIA-EAL action in taking this matter 
to the Courts, FEIA-EAL should now be estopped to claim 
that either the Adjustment Board or the Civil Aeronautics 
Board has jurisdiction. In any event, the matters com- 
plained of clearly are a part of the “major dispute” created 
by the strike and should be decided only in the tribunals 
(the Courts or the National Mediation Board) which have 
jurisdiction to decide the issues created by that dispute. 
Even if that were not true, the Courts rather than the Civil 
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Aeronautics Board would be the appropriate forum in 
which to obtain a decision as to what are “major” and 
“minor” disputes—a type of decision which the Courts have 
rendered in countless cases. See, for example, Elgin, J. and 
E. Ry. v. Burley, 325 U. S. 711 ( 1945) and Chicago River & 
I. R.R. v. Railroad Trainmen, 353 U. S. 30 (1957 ); Tele- 
graphers v. Chicago & N. W. R.R., 362 U. S. 330 (1960); 
Northwest Airlines v. International Association of Ma- 
chinists, 178 F. Supp. 825 (D. Minn. 1959); Northwest 
Airlines v. Transport Workers Union, 190 F. Supp. 495 
(W. D. Wash. 1961). We see no reason for the Civil 
Aeronautics Board to enter this field in which the Courts 
have developed well-established principles applicable uni- 
formly to both airlines and railroads. 


The Board has indicated (Southern Airways decision, p. 
29) that it lacks jurisdiction of union violations of the 
Railway Labor Act. Since courts alone have jurisdiction 
to determine the legality of FEIA-EAL’s strike, it would 
seem that the avoidance of conflict between judicial and 
administrative decisions would require that courts likewise 
have exclusive power to decide the legality of the carrier’s 
counter-measures. 


It should be noted that Judge Feinberg (Opinion, pages 
7-8) found (and the Court of Appeals affirmed) that “the 
issues in this case amount to a ‘major dispute’” (such 
issues including the right to “self-help” after reaching an 
impasse in negotiations), and concluded (Opinion, p. 17) 
that “Eastern, under the circumstances in which it found 
itself, could hire and train copilots to replace the strikers.” 
Since Eastern’s right to replace the strikers was thus pre- 
sented to the Court by FEIA-EAL as part of the major 
dispute”, and was judicially affirmed as a part of the 
“major dispute”, it is absurd for FEIA-EAL now to claim 
that Eastern’s conduct in replacing the strikers is subject 
to the “grievance” or “minor dispute” procedure and the 
Adjustment Board. 
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Iiven if the matters complained of were “grievances” we 
are confident that the Board would not undertake the day- 
to-day policing of the grievance procedures of the various 
airlines. 


FEIA-EAL’s contention that Kastern has discriminated 
against strikers by refusing to employ them in other posi- 
tions is demonstrated by the materials filed with the Bureau 
of Enforcement to be completely without foundation. More- 
over, it should be noted that there is no provision in the 
Railway Labor Act similar to the requirement of the Na- 
tional Labor Relations Act on the subject of discrimination 
in hiring. If actual discrimination in hiring were to occur, 
the only provsions of the Railway Labor Act which by any 
stretch of the imagination could be thought to be violated 
might be Section 2, Third and Fourth, which relate to ac- 
tions by the carrier calculated to influence employees in 
their choice of representatives—a distortion of statutory 
language, since applicants for employment obviously are 
not “employees” within the definition of Section 1, Fifth. As 
to any violations of Section 2, Third or Fourth, Section os 
Tenth, of the Railway Labor Act provides a specific remedy, 
to be enforced by the District Attorney in the Federal 
Courts. Certainly there is no suggestion that any other 
remedy is or should be available and, as the Supreme Court 
said in the M. K. T. Case discussed above, Congress was 
highly selective in its provision of remedies under the Rail- 
way Labor Act and “left the solution of only some of those 
problems to the courts or administrative agencies.” In view 
of that selectivity, it is inconceivable that Congress intended 
that an administrative agency in addition to the courts 
should have jurisdiction to rule on claimed violations of 
Section 2, Third and Fourth. 


castern has not discriminated in any way against the 
strikers, but in any event the allegations of the FEIA-EAL 
complaint create no issue within the Board’s jurisdiction to 
investigate. 
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Of course, if there were some obvious error or defect in 
the decisions of the Courts, the Board might feel justified 
in taking independent action in the expectation that the 
Court decisions would eventually be corrected. But there 
is no error in the Court decisions, and they are fully sup- 
ported by the authorities cited therein. As to the first Fed- 
eral Court decision (by Judge Feinberg), affirmed unani- 
mously and per curiam by the Court of Appeals, even 
FEIA-EAL apparently has conceded that the principles of 
law announced are correct. In its Memorandum on Appeal 
in the second Federal Court case, FEIA-EAL said (pages 
26 28): 
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“. .. Eastern may legitimately enter into individual agreements 
these seabs. These individual agreements may establish rates 
of pay, rules and working conditions. These individual agree- 
ments may extend to the individuals certain seniority rights. 
These agreements may also provide a system of bidding 
priorities to job vacancies and establish some form of grievance 
procedure divorced from any form of grievance procedure 
established by collective bargaining agreements pursuant to 
Section 204 of the Railway Labor Act. 


“The effectuation and implementation of individual agree- 
ments, like those outlined above, would avail Eastern of the 
same opportunities for transition from a four-man to a three- 
pilot qualified erew. These agreements would also avail 
Eastern of the same opportunities to resume normal flight 
operations. What these agreements would not do would be 
to extend to ALPA representation rights over the craft or 
class of flight engineers. Nor would these agreements be in 
derogation of the collective bargaining status of EAL Chapter 
for the craft or class of Flight Engineers. Most importantly, 
these agreements would right again the balance of economic 
power found by Judge Feinberg to be of fundamental con- 
sideration in determining that Eastern, like EAL Chapter, 
was free, once an impasse had been reached, to resort to sclf- 
help. Because to extend to Eastern the privilege of wantonly 
ignoring its statutory obligations to deal only with EAL 
Chapter is to tip the balance heavily in favor of Eastern, and 
to leave Eastern free to completely destroy the representation 
rights of EAL Chapter, to coerce the striking Flight Engineers 
into disavowing EAL Chapter, to abandon the strike and to 
accept ALPA as their collective bargaining representative. 
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Congress cannot be presumed to have intended this inequitable 
result. This Court should hold that Eastern, now free to deal 
unilaterally with the individual employees and to impose 
unilaterally changes in working conditions in respect to the 
craft or class of Flight Engineers, is barred from exceeding 
those limits of proper conduct and from dealing as it has done 
here with ALPA.” 

Thus, even FEIA-EAL apparently agreed that Eastern 
was entitled to do what it did in order to resume operations 
except to the extent that Eastern reached agreement with 
ALPA on certain subjects. On the latter point, Judge Levet 
held Eastern’s action to be lawful, and the authorities cited 
by the Court abundantly support his conclusion. But the 
Court of Appeals has held in the second action that the 
lawfulness of Eastern’s negotiations with ALPA is to be 
determined by the National Mediation Board since the rela- 
tive representational rights of two unions are subject to 
Section 2, Ninth, of the Railway Labor Act. 


It follows that Eastern’s conduct in connection with the 
strike and the resumption of operations has been either (1) 
held by the Courts—and later conceded by FEIA-EAL—to 
be lawful and proper or (2) held to be beyond the jurisdie- 
tion of the Courts—and, a fortiori, the Board—to adjudi- 
cate, being within the exclusive jurisdiction of the National 
Mediation Board. 


In view of the multiple Court decisions holding that 
Eastern’s conduct of which FEIA-EAL complains either 
(1) was lawful or (2) is subject to the exclusive jurisdiction 
of the Mediation Board, it seems clear that the Board should 
not assume jurisdiction of the FEITA-EAL complaint. 


[307] 
IL. 


Considerations of Equity Require That The Enforcement 
Proceeding Be Dismissed. 


FEIA-EAL—having lost (1) all Court proceedings chal- 
lenging the lawfulness of Eastern’s conduct connected with 
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the strike and resumption of operations; (2) all or virtually 
all support which it obtained or sought from other unions 
representing Eastern employees, as well as outside unions, 
AFL-CIO or otherwise; and(3) any claim to the sympathy 
of the traveling public or any Government agency now 
presses the Board for action, clearly as a “last resort” to 
save the FEIA-EAL leaders from the consequences of their 
own multiple mistakes in judgment and their repeated, 
arrogant rejection of the reasonable proposals of Eastern, 
Presidentially appointed Boards and Commissions, and 
other public agencies. 


The Board may well give special weight to the solitary 
position of FEIA-EAL in the labor field. It is common 
knowledge—and established in the record of the Mutual Aid 
Pact Investigation, Docket 9977—that unions support each 
other in almost any dispute, even where the union cause has 
little merit. Here it is significant that for many months 
FEIA-EAL has had no support from any of the six other 
unions representing Eastern employees and little, if any, 
support from any outside union. 


Whatever may be the Board’s proper role in carrier-union 
relations, we submit that the Board should not be the agency 
which perpetuates a controversy by giving encouragement 
to reckless union leaders when all others have recognized 
the lack of merit in the union’s contentions. If the Board 
were to adopt a policy of giving ear to union claims which 
all others have rejected, the obvious result would be that 
the Board would be deluged with insubstantial claims, and 
labor controversies in the airline field would be indefinitely 
extended instead of being concluded with dispatch as re- 
quired by the Railway Labor Act and the Federal Aviation 
Act. 


We submit that there is nothing in the past conduct of 
FEIA-EAL which would merit extraordinary relief from 
the Board. Eastern has outlined such FEIA-EAL conduct 
in the “Statement” which Eastern filed in Docket 9977 and 
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attached to its Answer before the Bureau of Enforcement in 
this proceeding. Briefly, FEIA-EAL’s unreasonable and 
intransigent conduct may be outlined as follows: 


[308] 


1. FEIA-EAL rejected in 1958 the recommendations of 
a Presidential Emergency Board designed to solve the 
“erew complement” issue even though FEIA at National 
Airlines accepted the basic principles of such recommenda- 
tions and flew jets for National during the winter of 1958- 
1959 while Eastern’s flight engineers were conducting a 
38-day strike in protest against such recommendations 
(Statement, pages 2-4). 


2. FEIA-EAL ignored an injunction obtained by Eastern 
in 1958 against a strike over the “crew complement” issue 
(Statement, pages 4-7). 


3. In February 1961 FEIA-EAL engaged in an illegal 
work stoppage in protest against a decision of the National 
Mediation Board on United Air Lines, and discontinued the 
strike only when the President appointed the Feinsinger 
Commission to investigate the “crew complement” issue 
(Statement, pages 9-10). 


4. In February 1961 FEIA-EAL ignored a temporary 
restraining order issued by the Federal Court in Miami 
against the illegal work stoppage (Statement, pages 9-10). 


5. Although FEIA-EAL purported to “accept” the Fein- 
singer Report, it refused to enter into an agreement imple- 
menting that Report (Statement, pages 14-16). 


6. FEIA-EAL rejected arbitration when proffered by the 
National Mediation Board in 1961, and it repeatedly re- 
jected arbitration when proffered by the Secretary of 
Labor, the President and other Government representatives 
(Statement, pages 16-22). 


7. FELA-EAL rejected the recommendations of the Kheel 
Emergency Board appointed by the President (Statement, 
pages 15-16). 
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8. FEIA-EAL rejected a proffer of mediation from the 
Secretary of Labor on June 9, 1962 (Statement, page 16). 


9. FEIA-EAL rejected the President’s proffer of arbitra- 
tion in June 1962 (Statement, pages 16-17). 


10. FEIA-EAL rejected further offers of settlement 
made by Eastern (Statement, pages 18-19). 


11. When the Secretary of Labor achieved a settlement 
of the dispute between FELA leaders and TWA, Eastern 
offered to settle on the same basis and FEIA-EAL rejected 
that offer. Indeed, FELA-EAL wrote to the TWA flight 
engineers urging them to reject the settlement in the hope 
that, by striking, FELA-EAL could get “something better” 
(Statement, page 26 and Exhibit No. 2). 
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12. FEIA-EAL rejected a proffer of mediation by the 
National Mediation Board on June 22, 1962 and struck 
Eastern on June 23, 1962—a course of action which Presi- 
dent Kennedy described as the “height of irresponsibility” 
(Statement, page 21). 


13. FELA-EAL rejected the proposal of George Meany, 
President of AFL-CIO, that it resume negotiations (State- 
ment, page 22). 


14. On June 25, 1962 FEIA-EAL rejected the recom- 
mendations of Government representatives for settlement 
of the dispute (Statement, page 22). 

15. FEIA-EAL rejected a further proposal made by 
Eastern on July 17-18, 1962, incorporating the provisions 
of the Feinsinger Report and the Kheel Report and offering 
the opportunity for all flight engineers to return to work on 
or before July 24, 1962 and obtain valuable training at 
Company expense and prior rights to serve on all types of 
equipment for the indefinite future (Statement, pages 
29-31). 
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16. FEIA-EAL rejected a further proposal made by 
Eastern on August 7 and 8, 1962 supplementing its offer 
of July 17-18, 1962 (Statement, pages 35-36). 


17. FEIA-EAL brought the actions in Federal Court and 
in the New York City Criminal Court which have been dis- 
cussed above (Statement, pages 49-51). 


18. While FEIA-EAL had for a time support from two 
other unions representing some Eastern employees, it lost 
all such support by the end of August 1962 (Statement, 
pages 42-48). 


19. FEIA-EAL thereafter filed its complaint of Septem- 
ber 10, 1962 with the Civil Aeronautics Board which is the 
subject matter of this proceeding. 


It should be emphasized that, while FELA-EAL was re- 
peatedly rejecting all offers, proffers and recommendations 
made before the strike, and even for a month thereafter, 
Eastern was willing to execute agreements on the basis 
thereof and continued willing to do so until FELA-EAL’s 
stubborn refusal to act forced Eastern at the end of July 
1962 to effectuate a plan to resume operations without the 
strikers. It should also be emphasized that FELA-EAL 
never showed a willingness to settle on the basis of any 
Government recommendations until the strike was lost, the 
strikers had been replaced and the passage of time and 
intervening events made such recommendations obviously 
obsolete and impossible of implementation. 


[310] 


In view of such a record, what equitable claims could be 
advanced to support a demand that the Board conduct a 
most unusual proceeding—the second Section 401(k) pro- 
ceeding in its history—for the benefit of FEIA-EAL? The 
equities are all on the other side—the side of Eastern 
(which went to unusual lengths to avoid the strike and to 
settle the dispute after FEIA-EAL struck irresponsibly), 
the side of the other unions who long since have abandoned 
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support of the FEIA-EAL cause and who desire to see 
Eastern restored to prosperous operation, the side of 17,000 
employees whose interests are being injured by the efforts 
of FEIA-EAL to perpetuate the controversy and divert 
traffic from Eastern by misrepresenting the facts of the 
dispute, and the side of the general public which is entitled 
to efficient service without harassment by irresponsible 
pickets.* 

The Board is asked to compare Kastern’s situation with 
that of Western, with particular reference to the fact that 
the Board declined to docket a Section 401(k) proceeding 
against Western. Eastern and Western both suffered an 
illegal strike in February 1961. At the urging of the Presi- 
dent and the Secretary of Labor, Eastern gave its flight 
engineers “another chance”, despite the previous irrespon- 
sible record of FEIA-EAL, and Eastern restored all of the 
strikers to their jobs and withdrew its demands for con- 
tempt citations against the leaders of FEIA-EAL. Eastern 
further cooperated fully with the Feinsinger Commission 
and accepted the recommendations of that Commission 
despite the great cost involved, Western, which had had no 
previous difficulties with its flight engineers, refused to give 
its strikers a second chance, discharged them all, obtained 
replacements, recognized a new union to represent the re- 
placements, and refused to participate in the Feinsinger 
proceedings. An obvious difference between Eastern’s con- 


* For the Board’s information, we are attaching hereto copies of 
Pictures and a sample h 
the activities of the pick 
“accidents” will sho 


of the DC-7 accident 

flight engineer was in 

tions had nothing to do 

the Board, the F.A.A. an t no “Government 
safety agents” have hal hts, as claimed in 
the attached handbill. 
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duct and that of Western is the long-suffering effort of 
Eastern to settle the controversy and to give its flight engi- 
neers every possible opportunity to retain their jobs. 
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It would be indeed ironic if the Board were to prolong 
the consequences of Eastern’s strike by conducting a formal 
investigation when it refused (and rightly so) to conduct 
such an investigation in the Western Case and thus per- 
mitted the prompt termination of the dispute on that air- 
line. We respectfully submit that Eastern’s long-continued 
and earnest efforts to settle peaceably with its flight engi- 
neers should constitute an additional and strong reason 
for refusing to conduct a formal investigation in this pro- 
ceeding, and that the long-continued and irresponsible re- 
fusal of FEIA-EAL to settle with Eastern on any reason- 
able basis should constitute an additional and strong reason 
for dismissing this proceeding. 


If it should be suggested that the Board need not “bal- 
ance the equities” in deciding whether or not to proceed on 
the basis of the FEIA-EAL complaint, we respectfully 
suggest that the Board should consider the effect, at least 
by way of analogy, of Section 8 of the Norris-LaGuardia 
Act (49 U.S.C. 108) which prohibits the issuance of any 
“restraining order or injunctive relief” for the benefit of 
any complainant “who has failed to make every reasonable 
effort to settle” a labor dispute “either by negotiation or 
with the aid of any available Governmental machinery of 
mediation or voluntary arbitration.” It is true, of course, 
that the Norris-LaGuardia Act is in terms a restriction on 
the injunctive powers of Federal courts and it is not spe- 
cifically directed to administrative agencies. However, we 
submit that it would be indeed anomalous if Congress had 
prohibited the courts to issue injunctions in labor disputes 
and then had created an administrative agency with the 
power to issue the equivalent of the injunction in the form 
of a “cease and desist order” enforceable in the courts, We 
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cannot believe that Congress intended to nullify Section 8 
of the Norris-LaGuardia Act by enacting Section 401(k) 
of the Civil Aeronautics Act and the Federal Aviation Act. 
Moreover, if Section 8 of the Norris-LaGuardia Act ex- 
presses the intent of Congress that one who has failed to 
use every reasonable means to settle a dispute should not 
be given injunctive relief by the courts, we believe that the 
Board would wish to respect the Congressional intent by 
denying the equivalent relief sought by FEIA-EAL in this 
case. 


In Trainmen v. Toledo, P. & W. R.R., 321 U.S. 50, 60, 66 
(1944), the plaintiff’s rejection of arbitration proffered by 
the Mediation Board was held to prevent it from obtaining 
an injunction against a violent strike in time of war. As 
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the Supreme Court there said, the Norris-LaGuardia Act 
makes the “injunction a last line of defense, available not 


only after other legally required methods, but after all rea- 
sonable methods as well, have been tried and found want- 
ing” (321 U.S. at 58-59). The Court went on to say (p. 63): 


“Respondent is free to arbitrate or not, as it chooses. But if 
it refuses, it loses the legal right to have an injunction issued 
by a federal court or, to put the matter more accurately, it 
fails to perfect the right to such relief. This is not compulsory 
arbitration. It is compulsory choice between the right to de- 
cline arbitration and the right to have the aid of equity in a 
federal court.” 


The Court of Appeals for the Second Circuit recently 
affirmed this basic principle in Rutland Ry. Corp. v. Loco- 
motive Engineers, 45 Labor Cases 681 (2d Cir. 1962): 


“Section 8 thus imposes two different requirements on one 
who seeks injunctive relief in a labor dispute. He must comply 
with all his legal obligations relevant to the dispute and, 
further, he must make every reasonable effort to settle the 
dispute by the methods enumerated. Brotherhood of RR. 
Trainmen v. Toledo, P. & W. R.R., 321 U.S. 50, 13 LRRM 
725 (1944). This is known as the ‘clean hands’ provision of 
the Norris-LaGuardia Act. See 75 Cong. Ree. 5464 (1932).” 
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It is well settled that the Norris-LaGuardia Act applies 
whether an employer or a union is seeking injunctive relief. 
See, e.g., Hilbert v. Pennsylvania R.R., 290 F. 2d 881 (7th 
Cir. 1961); Amazon Cotton Mill Co. v. Textile Workers 
Union, 167 F. 2d 183 (4th Cir. 1948) ; Electrical Workers v. 
Stone & Webster Engineering Corp., 163 F. Supp. 894, 896 
(W.D. La. 1958) ; United Packing House Workers v. Wilson 
é Co., 80 F. Supp. 563, 569 (N.D. Ill. 1948) ; Textile Work- 
ers v. Berryton Mills, 20 Labor Cases 66, 519 (N.D. Ga. 
1951); United Auto. Workers, Local 937 v. Royal Type- 
writer Co., Inc., 88 F. Supp. 669 (D. Conn. 1949) ; Terrio v. 
S. N. Nielsen Const. Co., 30 F. Supp. 77, 80 (E.D. La. 1939) ; 
Stanley v. Peabody Coal Co., 5 F. Supp. 612, 618 (S.D. Tl. 
1933). 


It is clear from the foregoing authorities that FEIA- 
EAL’s repeated rejection of mediation and arbitration 
would preclude it from obtaining injunctive relief from any 
Federal court. For the same reasons, we submit that the 
Board should deny relief and should forthwith dismiss this 
proceeding just as a court would be bound to do under the 
Norris-LaGuardia Act. 
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III. 


This Proceeding Should Be Dismissed Promptly In Order 
To Permit Speedy Termination Of A Dismite 
Which Has Lasted Far Too Long. 


The obvious purpose of the Railway Labor Act is to 
bring “disputes” to an early settlement. This appears from 
the stated purposes of the Act in Section 2: 


“(1) To avoid any interruption to commerce or to the opera- 
tion of any carrier engaged therein; . . . (4) to provide for 
the prompt and orderly settlement of all disputes concerning 
rates of pay, rules, or working conditions; (5) to provide for 
the prompt and orderly settlement of all disputes growing out 
of grievances or out of the interpretations or application of 
agreements covering rates of pay, rules, or working conditions.” 
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This further appears from Section 2, Second, which pro- 
vides that “All disputes between a carrier or carriers and 
its or their employees shall be considered, and, if possible, 
decided, with all expedition ...” The same theme appears 
in Section 5, where the Mediation Board is required to act 
“promptly” and “at once” in order to produce speedy settle- 
ments. Other similar indications could be noted. 


The Federal Aviation Act likewise contemplates that, 
to the extent that the Board has jurisdiction, it should 
stress “encouragement and development” and the fostering 
of “sound economic conditions” and the “promotion of ade- 
quate, economical and efficient service” and the “promotion, 
encouragement and development of civil aeronautics” (Sec- 
tion 102). Furthermore, Section 404(a) requires an air 
carrier to “provide and furnish interstate and overseas air 
transportation, as authorized by its certificate, upon reason- 
able request therefor. ...” 


From these statutory provisions it should be obvious that 


whatever powers the Board has under Section 401(k) of 
the Act should be used to encourage and develop air trans- 
portation and eliminate obstructions and interferences, and 
should not be used to delay final disposition of disputes 
which everyone recognizes as being, for all practical pur- 
poses, settled. 


As demonstrated above, the merits and the equities are 
all on the side of Eastern, its employees and passengers. 
The legal issues raised by FEITA-EAL have all been settled 
or are pending in tribunals chosen by FETA-EAL. 


Under such circumstances, nothing could be accomplished 
by this Enforcement Proceeding except to delay the final 
recognition by FEITA-EAL that it has lost the “irresponsi- 
ble” strike which it started and to delay the efforts of the 
strikers to obtain other employment. 
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The Southern Airways Enforcement Proceeding took 
approximately two years for decision. Judging by the large 
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quantity of materials already filed by FETA-EAL and by 
Eastern in this proceeding, and by the long and complicated 
history of the dispute here involved, the prosecution of this 
enforcement proceeding would require at least as long a 
period for decision. Such a prospect would be unconscion- 
able and intolerable in view of the facts discussed above. 

Since the issues here presented to the Board are sub- 
stantially the same as those which have been repeatedly 
resolved by the Courts against the contentions of FEIA- 
EAL; and since the equities are plainly on the side of 
Eastern, its employees and passengers; and since the delay 
which would be inherent in prosecution of this Enforcement 
Proceeding would be grossly unreasonable in view of all 
the facts discussed above and would be contrary to the 
purposes of the Railway Labor Act and the Federal Avia- 
tion Act, we respectfully submit that this Enforcement Pro- 
ceeding should be dismissed at the earliest possible moment. 


Respectfully submitted, 
GaMBRELL, Haran, Russett, Morr 
& RicHarpson 
Attorneys for Eastern Air Lines, 
Ine. 
By: /s/ W. Glen Harlan 
W. Glen Harlan 


CERTIFICATE OF SERVICE 


Thereby certify that I have this day served the foregoing 
Motion to Dismiss and attachments thereto upon Counsel 
for Flight Engineers’ International Association, EAL 
Chapter, AFL-CIO and the Director of the Bureau of En- 
forcement of the Civil Aeronautics Board by mailing copies 
thereof to such persons in properly addressed and postage 
prepaid envelopes. 


/s/ W. Glen Harlan 
W. Glen Harlan 
New York, New York 
January 31, 1963 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
Order No. E-19923 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 19th day of August, 1963 


Complaint of 


Fuicut Enciyerrs’ INTERNATIONAL 


Association, EAL Craprer 
ne Docket 14009 


Eastern Arr Lrygs, Lye. 


Enforcement Proceeding 


ORDER DISMISSING COMPLAINT 


This proceeding concerns a complaint of the Flight 
Engineers’ International Association, EAL Chapter, AFL- 
CIO, (FEIA) that Eastern Air Lines, Ine., (Eastern) has 
violated section 401(k) (4) of the Federal Aviation Act of 
1958, as amended, (the Act). That section of the Act pro- 
vides that it shall be a condition upon the holding of a 
certificate of public convenience and necessity by any air 
carrier that it shall comply with title II of the Railway 
Labor Act. 


The many documents filed and considered in this proceed- 
ing are listed in the appendix hereto. The matter is now 
before us for action on the motion of Eastern to dismiss 
the proceeding and various related pleadings.’ 


* The motion of Eastern to strike FELA’s answer filed February 


20, 1963, is based on alleged late filing and upon failure to comport 
with the judicial standards of practice contemplated by the Board’s 
Procedural Regulations. The timeliness argument is based on 
Eastern’s contention that FEIA incorrectly assumed a postpone- 
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In essence, the present controversy represents only a 
fragment of what has been a long and bitter jurisdictional 
dispute between Air Line Pilots Association (ALPA) and 
FETA, which has involved all the major airlines, in refer- 
ence to representation of flight engineers in jet aircraft.* 
ALPA has taken the position that three pilots (albeit one 
of them qualified as a flight engineer) must be included in 
the flight deck crew of jet aircraft. FEIA, on the other 
hand, has contended that such crew must include a mechanic 
with an A. & E. or an A. & P. rating who should serve as 
the flight engineer. Prior to the present dispute, Eastern, 
in order to settle previous demands backed up by strikes 
or strike threats on the part of both ALPA and FETA 
found itself obliged to agree to carry a flight deck crew of 
four on jet aircraft (including three pilots and one engi- 
neer with an A. & E. or an A. & P. license), in spite of the 
fact that FAA regulations required a crew of only two 
pilots and a flight engineer. The flight engineer require- 


eee 
ment of the due date granted by the Chief Examiner’s letter of 
February 11, 1963, at the request of the enforcement attorney to 
be applicable to their document also and that their filing based on 
that assumption was an unauthorized late filing. The letter did not 
restrict the postponement to the enforcement attorney’s answer, and 
we do not agree with Eastern’s position that FELA’s answer was 
filed late. However, we cannot countenance certain use of language 
in the answer. At page 29, FELA states that “we shall not dignify 
this argument by any detailed contradiction of the many absolute 
falsehoods on which it is based.’’ (Italics added.) This is 
obviously an intemperate accusation in violation of Part 300.5 of 
the Rules of Conduct in Board Proceedings, which prohibits indul- 
gence in offensive personalities, unseemly wrangling, or intemperate 
accusations or characterizations. Page 29 of FEIA’s answer filed 
February 20, 1963, will therefore be stricken. 


* For a more detailed description of the background of this con- 
troversy, see the opinion of Judge Feinberg in, Flight Engineers 
International Association, EAL Chapter v. Eastern Air Lines, 208 
F. Supp. 182 (S.D.N.Y., 1962), and, Report to the President by the 
Commission to Inquire into a Controversy between Certain Air 
Tines and Certain of their Employees, May 24, 1961. (The 
Feinsinger Report). 
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ment might be met either by a pilot qualifying as a flight 
engineer, or a mechanic with an A. & E. or A. & P. license 
who similarly qualifies. Eastern’s agreement with FELA 
was made in spite of the fact that Emergency Boards Nos. 
120 and 121, which had been appointed pursuant to section 
10 of the Railway Labor Act, had concluded that the third 
member of the crew should have basic qualifications as a 
pilot and that a mechanic’s rating (the A. & E. or A. & P. 
license) was not required. 


[457] 


The jurisdictional issue was injected into the instant 
labor negotiations of FEIA and Eastern as a result of the 
decision of the National Mediation Board in connection 
with United Air Lines, following a petition filed by ALPA, 
which determined that pilots and flight engineers consti- 
tuted a single craft or class that should be represented by 
a single union.* FEIA struck in protest, and in spite of an 
injunction obtained by Eastern, the union returned to work 
only after the appointment of the Feinsinger Commission 
by President Kennedy, which, after extensive hearings on 
the dispute, concluded that “neither peace nor safety on the 
airlines will be fully assured as long as there are two 
unions in the cockpit”,‘ and “that eventual representation 
of all flight deck crew personnel by a single union is in- 
evitable. That end will come about in one of two ways— 
through a resumption of warfare between the two unions, 
or through a voluntary merger on fair and honorable 
terms.”* The present strike was commenced by FEIA on 
June 23, 1962 after compliance with the mediation pro- 
cedures of the National Mediation Board, and after recom- 
mendations of Presidential Emergency Board No. 144 (the 
Kheel Board), which endorsed the recommendations of the 
Feinsinger Commission, had been rejected. 


* Application of Air Line Pilots Association, N.M.B. file No. 
C-2946, January 17, 1961. 

* Feinsinger Commission Report, May 24, 1961, at 42. 

° Feinsinger Commission Report, October 17, 1961, at 24. 
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Prior to filing its complaint with the Board, FEIA 
brought two actions against Eastern and Eastern and 
ALPA respectively, in the United States District Court, 
Southern District of New York.’ Motions for preliminary 
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injunctions were denied in both cases. The decisions were 
affirmed by the Court of Appeals, Second Circuit, and 
certiorari has been denied by the Supreme Court in both 
instances. Most of the issues presented in the complaint 
filed with the Board were before the courts in those pro- 
ceedings.” 


‘Flight Engineers International Association, EAL Chapter v. 
Eastern Air Lines, 208 F. Supp. 182 (S.D.N.Y., 1962), (Judge 
Feinberg’s Opinion), affd. per curium, 307 F.2d 510 (C.A. 2, 1962), 
cert, denied, 372 U.S. 945 (1963); Flight Engineers International 
Association, EAL Chapter v. Eastern Air Lines and the Air Line 
Pilot Association, F. Supp. , 8 C.C.H. Aviation Cases 17,149 
(S.D.N.Y., 1962) (Judge Levet’s Opinion), affd. on other grounds, 
311 F.2d 745 (C.A. 2, 1963), cert. denied, 373 U.S. 924 (1963). 

* The allegations in the Board complaint essentially raise 6 basic 
issues. Judge Feinberg’s opinion determined two of these issues 
adversely to FEIA, ic. (1) unilateral change in working eondi- 
tions ete. without having first served a section 6 notice or exhausted 
the procedures of the Railway Labor Act, and (2) bargaining 
directly with individual flight engineers. The opinion determined 
certain aspects of a third issue (3) failure to bargain in good faith 
insofar as withdrawal of a previous offer is alleged. Judge Levet 
found as to the third issue that there was no failure to bargain in 
good faith by any insistence, by Eastern, on merger with ALPA 
as a condition to entering into an agreement, and he held that there 
was no merit to a fourth issue (4), entering into agreements with 
ALPA concerning engincers and an alleged unlawful conspiracy 
with ALPA to oust FEIA as bargaining agent. A fifth issue 
(5), failure to reinstate engineers when they had not been replaced 
in fact or in law (except to the extent the opinions held that 
securing replacements was lawful), was not before the courts. Nor 
was the sixth issue (6), failure to prosecute grievances as to alleged 
discharges before the system board of adjustment. Also certain 
aspects of the third issue (3), failure to bargain in good faith, 
insofar as it is alleged that Eastern had a fixed determination not 
to enter into any agreement, may not have been fully considered by 
the courts. 
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In its motion to dismiss, Eastern urges, inter alia, (1) 
that the Board should not relitigate matters that have been 
previously determined adversely to FEIA by the courts, 
(2) that because of FEIA’s past conduct the Board should 
not grant relief on equity considerations, and (3) that 
dismissal would terminate a long drawn out labor dispute. 
Under section 1002(a) the Board may dismiss a complaint 
without a hearing whenever it is of the opinion that the 
complaint does not state facts which warrant investigation 
or action by the Board.* The Board’s rules provide that a 
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complaint shall be docketed for hearing, only if it shall 
appear that investigation is in the public interest. We 
find that in the circumstances surrounding the present labor 
controversy between FEIA and Eastern, investigation and 
action by the Board at this time would not be in the public 
interest, and is not warranted. 


The decision of the Court of Appeals in the second case 
against Eastern and ALPA, on appeal from Judge Levet’s 
decision, has particular significance in our consideration of 
whether a hearing on FEIA’s complaint would be in the 
public interest.’? In that case, FEIA has sought an injunc- 
tion requiring Eastern to bargain exclusively with FELA 
with respect to terms of employment of flight engineers or 
so called “pilot engineers” (i.c., pilots hired to fill the posi- 
tion of flight engineers), and restraining Eastern and 


*It has been held that section 1002(a) vests in the Board “dis- 
eretionary powers of investigation in respect to a filed complaint,” 
Nebraska Department of Aeronautics v. Civil Aeronautics Board 
and Frontier Airlines, 298 F.2d 286 (C.A. 8, 1962). See also, Pan 
American-Grace Airways v. Civil Aeronautics Board, 178 F.2d 34 
(C.A.D.C., 1949); Air Transport Association v. Civil Aeronautics 
Board (C.A.D.C., 10914) decided November 23, 1951 (not 
reported). 

° Procedural Regulations Sec. 302.206 (14 C.F.R. 302.206). 

Flight Engineers International Association, EAL Chapter v. 
Eastern Air Lines and the Air Line Pilots Association, 311 F.2d 
745 (C.A. 2, 1968), cert. denied, 373 U.S. 924 (1963). 
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ALPA from bargaining as to those terms of employment 
and from giving effect to any agreements between them 
which concern those terms of employment. The court noted 
that the dispute represented one of rival claims as to the 
proper bargaining representative for the so called “pilot 
engineers”, and held that the district court was without 
jurisdiction to grant the relief sought. Reliance was placed 
on the line of Supreme Court cases which hold that juris- 
dictional disputes as to the appropriate bargaining repre- 
sentatives have been left by Congress for exclusive deter- 
mination by the National Mediation Board, or if the 
jurisdiction of the National Mediation Board was not in- 
voked, such disputes should be settled by the normal 
processes of negotiation, mediation and conciliation. But 
in any event the decisions hold that it was the intention of 
Congress that the courts should not entertain questions of 
jurisdictional disputes.” 
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To a large extent we are faced with the same jurisdic- 
tional problem which confronted the Second Circuit, in that 
the history of the jurisdictional dispute between FEIA and 
ALPA over representation of Eastern’s flight engineers or 
so called “pilot engineers” raises considerable doubt as to 
whether FEIA will continue as the certified bargaining 
agent for a single craft or class of flight engineers. Two 
Presidential emergency boards and the Feinsinger Com- 
mission have recommended that flight engineers should be 
qualified as pilots and that flight engineers and pilots 
should be represented by a single union. The decision of 


™ Switchmen’s Union of North America v. National Mediation 
Board, 320 U.S. 297 (1943) ; General Committee v. Missouri-Kansas- 
Texas R.R., 320 U.S. 323 (1943); General Committee v. Southern 
Pacific Co., 320 U.S. 338 (1943). See also, Division 14, Order of 
R.R. Telegraphers v. Leighty, 298 F.2d 17 (C.A. 4, 1962); UNA 
Chapter, Flight Engineers Int’l. Assn. v. National Mediation Board, 
294 F.2d 905 (C.A.D.C., 1961), cert. denied, 368 U.S. 956 (1962): 
Flight Engineers Int'l. Assn. v. Trans World Air Lines, Inc., 205 
F.Supp. 137 (S.D.N.Y., 1962). 
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the National Mediation Board in the United case held that 
the pilots and flight engineers on that airline should con- 
stitute only a single craft or class.” The Board finds, there- 
fore, that it would be inappropriate to assume, in the light 
of this background, that FELA will continue as the certified 
bargaining representative for Eastern’s flight engineers 
and that there will be a continuing duty on the part of 
Eastern to bargain with FELA as the appropriate bargain- 
ing agent for the engineers. If the Board were to hold a 
hearing on the complaint, a hearing that might last several 
years at great expense and inconvenience to all concerned, 
there is a substantial risk that prior to, or shortly after the 
completion of the hearings ALPA, rather than FELA might 
be certified by the National Mediation Board as the bar- 
gaining agent for Eastern’s pilots and pilot engineers or 
flight engineers. The Board cannot determine questions 
as to the appropriate bargaining representative or the 
appropriate craft or class for bargaining purposes, any 
more than can the courts. Under these circumstances, 
even if the Board were to find that Eastern had violated 
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the Railway Labor Act, and accordingly was in violation 
of section 401(k) (4) of the Federal Aviation Act, the Board 
could not direct Eastern to commence good faith bargaining 
with FEIA, and any action on the Board’s part would have 


*2Tn a public statement dated February 21, 1961, the Chairman 
of the National Mediation Board advised that “the board’s order 
in the United case is not necessarily binding on the rest of the 
airlines, Each case if sent to mediation will be judged on the basis 
of its facts .. .” However, the Board cannot ignore the substantial 
possibility of a similar determination being reached in the case of 
Eastern Air Lines were the Board to direct Eastern to bargain 
with FEIA by order entered in the present proceedings. 

8See, Flight Engineers’ International Association v, Western 
Air Lines, Inc., Docket 12223, Order No. E-17757, November 24, 
1961, p. 4, n. 12; Air Line Pilots Association v. Southern Airways, 
Inc., Docket 11654, Order No. E-1 9162, January 3, 1963, p. 3. 
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to be confined to providing a remedy to individuals who 
have suffered as a result of past violations of the Act, as 
opposed to enforcement of a continuing duty of compliance. 


Inasmuch as the Board could not take any effective action 
to require future bargaining by Eastern with FELA, prior | 
to a resolution of the jurisdictional controversy between 
ALPA and FEIA, to proceed with a hearing on the present 
complaint would not be in the public interest." The Board’s 
function under 401(k) (4) of the Federal Aviation Act is to 
protect the public interest from continuing violations of the 
Railway Labor Act which might lead to disruption of air 
transportation arising from labor disputes. The public in- 
terest would not be served if the Board were to proceed 
with a hearing solely to provide a forum for the adjustment 
of private grievances, particularly where an adequate 
remedy is available in the courts, and where, as here, there 
has been resort to the courts to the extent previously indi- 
cated. We find, therefore, that the public interest would 
not be served by holding a hearing on FIJA’s complaint 
prior to such time as the jurisdictional dispute between 
FEIA and ALPA is determined and it shall affirmatively 
appear that FETA will continue as the certified bargaining 
representative for Eastern’s flight engineers. 


14 We do not suggest that the Board will decline jurisdiction in 
every labor controversy where a claim is made that a certified 
union no longer represents the majority of the employees. Normally 
onee a bargaining agent is certified by the National Mediation 
Board it is presumed certification continues until the National 
Mediation Board either de-certifies that union or certifies another 
union in its place. Oughton v. National Labor Relations Board, 
118 F.2d 486, 498-99 (C.A. 3, 1941), cert. denied, 315 U.S. 797 
(1942). However, the present jurisdictional dispute does not 
represent the normal situation, and the Board cannot ignore the 
determinations made in the instant labor controversy by the Presi- 
dential Boards and Commissions that have dealt with the question, 
nor the determination of the National Mediation Board in the 
United case. 

15 See, American Airlines v. North American Airlines, 351 U.S. 
79 (1956). 
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There are additional reasons why proceeding with a 
Board hearing on FELA’s complaint would not be in the 
public interest. We refer to the various decisions by the 
courts which have determined most of the issues set forth 
in the complaint before the Board adversely to FEIA, and 
the continuing pendency of at least part of that litigation 
which will provide an adequate forum for determination of 
those issues in the complaint which have not previously 
been decided by the courts, It is recognized that prior court 
decisions, to which the Board was not a party, are not bind- 
ing upon the Board in it’s independent function to protect 
the public interest. Nevertheless, we conclude that under 
the facts and circumstances of this case the public interest 
would not be served by relitigation of those issues which 


%AL.P.A. v. Southern Airways, Inc., Docket 11654, Order 
B-18560, July 5, 1962, p. 8 n.12; F.EI.A, v. Western Air Lines, 
Inc., Docket 12223, Order E-17757, November 24, 1961, p. 3 2.7, 


Under 401(k) (4) the Board has an interest separate and distinct 
from the parties to insure compliance with the Railway Labor Act 
as necessary for the interest of the public. National Licorice Co. v. 
NLEB, 309 U.S. 350 (1940). As such a determination in litigation 
between the complainant and the respondent in the courts, where 
the Board was not a party, cannot be and is not binding on the 
Board. See, Slocum v. Delaware L. & W. R. Co., 339 U.S. 239, 244 
(1950); Curtis Publishing Co. v. F.T.C., 270 Fed. 881 (C.A. 3, 
1921), affd. on other grounds, 260 U.S. 568 (1923) ; Westgate-Sun 
Harbor Co. v. Watson, 206 F.2d 458, 460 (C.A.D.C., 1953); New 
York State Labor Relations Board vy. Holland Laundry, 294 N.Y, 
480, 63 N.E.2d 68 (C.A.N.Y., 1945), reh, denied, 295 N.Y. 568, 64 
N.E.2d 278, The N.L.R.B. and the I.C.C. have similarly held that 
they are not bound by prior court decisions in Matter of South 
Atlantic Steamship Co., 12 N.L.R.B. 1367 (1939) ; Matter of M. & 
M. Woodworking Co., 6 N.L.R.B. 372 (1938); Matter of Williams 
Mfg. Co., 6 N.U.R.B. 135 (1938) ; Chicago S.S. and S.B.R.R., 234 
I.C.C. 34 (1939); Division 215 of Amalgamated Assn, v. Chicago 
A. E. R.R., 234 1.C.C. 301 (1939). The Supreme Court has held 
that where the courts and a Federal Administrative Agency have 
coneurrent jurisdiction to enforce a Federal statute there is no 
reason why proceedings in the two forums should not proceed 
simultaneously. Federal Trade Commission v. Cement Institute, 
333 U.S. 683 (1948), reh. denied, 334 U.S. 839 (1948). 
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have been determined by the courts, and by instituting pro- 
ceedings which will parallel such continuing court litigation 
as may he pursued by FELA. Those issues which have not 


[463] 
heen previously litigated in the courts, may be included in 


the court proceedings by amendment of the complaint upon 
a hearing for a permanent injunction.” 


As noted, most of the issues of the Board complaint have 
been determined adversely to FEIA in the two court pro- 
ceedings. Appeal has been taken and certiorari has been 
denied by the Supreme Court. Although the court deter- 
minations were made without a hearing, the material facts 
are for the most part documented or are not disputed. Many 
of the issues concern solely questions of law and the deter- 
mination of the legal questions having been reviewed by 
the Court of Appeals, and left undisturbed by the Supreme 
Court, such determinations would be entitled to great 
weight in any Board consideration of the controversy. 
There appears to be no reason why the courts cannot pro- 
vide adequate and complete relief to the complainant, and 
it does not appear that Board proceedings would be con- 
cluded with any greater dispatch than the continuing litiga- 
tion in the courts. In light of the extensive nature of court 
litigation which has at this time finally determined so great 
a portion of the allegations set forth in the complaint, we 
conclude that investigation or action on the Board’s part 
would be warranted only upon a showing of a peculiar re- 
quirement of the public interest for Board proceedings in 
this matter. The complaint and other documents filed with 
the Board fail to set forth any facts which would indicate 
that there is such a public interest requirement. We con- 


17 We do not suggest that an application to the courts for a 
temporary injunction will, standing alone, constitute an election 
of remedies which will bar subsequent proceedings before the Board 
under section 401(k) (4). We note that the injunctive remedy of 
the court provides a form of relief which it is beyond the power 
of the Board to grant. 
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clude, therefore, that considering the sum total of the nature 
and effect of the past and pending court litigation that a 
hearing on the complaint would not be in the public interest 
or in furtherance of the purposes of the Federal Aviation 
Act. 
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In view of all the foregoing, we find that the complaint 
does not state facts which warrant investigation or action 
by the Board at this time, and that a hearing on the com- 
plaint would not now be in the public interest. We further 
find that no useful purpose would he served by deferring 
action pending resolution of the jurisdictional dispute and 
final conclusion of the pending court litigation, and there- 
fore we dismiss the complaint.” However, our dismissal 
shall be without prejudice to renewal of the complaint if, in 
accordance with this opinion, circumstances should so 
warrant. 


18 The situation here is radically different from that which existed 
in ALPA vy. Southern Airways, Inc., supra, where we reached 
conclusions in our order that differed in some respects from a prior 
decision of a Federal District Court. There the complaint was 
filed with the Board, the petition for enforcement has been 
docketed, and the hearing notice issued before the court proceeding 
was instituted. The interim court decision was not issued until 
after the Board hearing had been completed and the Examiner’s 
Initial Decision had been served. Furthermore the Court decision 
was not final at the time of the Board’s decision, inasmuch as the 
decision was subject to reversal on appeal. 


The Bureau of Enforcement has submitted the opinion of its 
Director that the allegations of the complaint contain reasonable 
grounds to believe that the provisions of 401(k) (4) of the Act have 
been and are being violated and that formal investigation is in the 
public interest. Significantly, however, the Bureau did not specify 
the grounds for its conclusions. In answer to Eastern’s motion to 
dismiss, the Bureau recommends denial of the motion, but further 
recommends that the Board postpone further procedural steps in 
this matter, pending the conclusion of the litigation now before 
the courts. 
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ACCORDINGLY, IT IS ORDERED THAT: 


1. The motion filed March 1, 1963, by FEIA for leave to 
file a responsive pleading be and it is granted. 


2. The motion to strike filed February 27, 1963, by East- 
ern be and it is granted insofar as it requests striking of 
page 29 of FELA’s answer filed February 20, 1963, and is 
otherwise denied. 


3. The complaint filed by FEIA on September 10, 1962, 
be, and it is dismissed. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 


Secretary 


(SEAL) 
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IN THE UNITED STATES COURT OF APPEALS 
DISTRICT OF COLUMBIA CIRCUIT 


Fuicut Encrnerrs’ InrerNaTIONAL 
Association, EAL Cxarter, 
AFL-CIO 
Petitioner No. 18096 
v. 
Crvm Arronavutics Boarp 
Respondent 


PETITION FOR JUDICIAL REVIEW OF AN ORDER 
OF THE CIVIL AERONAUTICS BOARD 


To The United States Court Of Apepals For The District 
Of Columbia Circuit, And The Honorable Judges Thereof: 


Flight Engineers’ International Association, EAL Chap- 
ter, AFL-CIO (hereinafter sometimes referred to as “EAL 
Chapter” and “petitioner”), presents this Petition for judi- 
cial review of Order No. E-19923 of the Civil Acronauties 
Board (hereinafter referred to as the “Board”), and in 
support thereof respectfully represents and alleges as fol- 
lows: 


STATEMENT OF THE ADMINISTRATIVE 
PROCEEDINGS AS TO WHICH 
REVIEW IS SOUGHT 


1. On September 10, 1962, EAL Chapter filed a Com- 
plaint with the Board under Section 204(a), 401(¢), 401 
(k)(4), 1002(a), (b), and (¢c) of the Federal Aviation Act 
of 1958, 72 Stat. 737, 49 U.S.C.A. Sees, 1301-1542 (herein- 
after “the Act”), alleging that Eastern Air Lines, Ine. 
(hereinafter “Eastern”) had engaged in conduct in viola- 
tion of the Railway Labor Act and, by incorporation, in 
violation of Section 401(k)(4) of the Act, 


EAL Chapter requested that the Board hear the Com- 
plaint, order Eastern to cease and desist from the viola- 
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tions in question, and upon the failure or refusal of Eastern 
to do so, that the Board suspend or revoke the authority 
of Eastern to engage in air transportation service. 

2. Eastern filed an Answer with the Board on September 
25, 1962. 


3. On January 22, 1963, the Bureau of Enforcement of 
the Board, under the provisions of Rule 206 of the Board’s 
Rules, 14 C.F.R. 302.206, “docketed” a Petition of Enforce- 
ment against Eastern based upon the Complaint of EAL 
Chapter. The Bureau of Enforcement found that the Com- 
plaint contains: 


“reasonable grounds to believe that the provisions of Section 
401(k) of the Act have been and are being violated by Eastern, 
and that formal investigation of such alleged violations by 
the Board is in the public interest.” 


4. On February 1, 1963, Eastern filed with the Board a 
Motion to Dismiss the enforcement proceedings. BAL 
Chapter’s Answer to the Motion to Dismiss was filed Febru- 


ary 20, 1963. The Bureau of Enforcement filed its Answer 
to the Motion to Dismiss on February 25, 1963. 


5. By order dated August 19, 1963, Order No. E-19923, 
the Board dismissed the Complaint of EAL Chapter without 
hearing. The Board held that: 


‘«”, . it would be inappropriate to assume, in the light of 
this background, that FEIA will continue as the certified 
bargaining representative for Eastern’s flight engineers and 
that there will be a continuing duty on the part of Eastern 
to bargain with FEIA as the appropriate bargaining agent 
for the engineers. If the Board were to hold a hearing on the 
complaint, a hearing that might last several years at great 
expense and inconvenience to all concerned, there is a sub- 
stantial risk that prior to, or shortly after the completion of 
the hearings ALPA, rather than FEIA might be certified by 
the National Mediation Board as the bargaining agent for 
Eastern’s pilots and pilot engineers or flight engineers.” . . 

“Under these circumstances, even if the Board were to find 
that Eastern had violated the Railway Labor Act, and accord- 
ingly was in violation of section 401(k) (4) of the Federal 
Aviation Act, the Board could not direct Eastern to commence 
good faith bargaining with FEIA, and any action on the 
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Board’s part would have to be confined to providing a remedy 
to individuals who have suffered as a result of past violations 
of the Act, as opposed to enforcement of a continuing duty of 
compliance. 


“Inasmuch as the Board could not take any effective action 
to require future bargaining by Eastern with FEIA, prior to 
a resolution of the jurisdictional controversy between ALPA 
and FEIA, to proceed with a hearing on the present complaint 
would not be in the public interest. The Board’s function 
under 401(k) (4) of the Federal Aviation Act is to protect the 
public interest from continuing violations of the Railway 
Labor Act which might lead to disruption of air transportation 
arising from labor disputes. The public interest would not be 
served if the Board were to proceed with a hearing solely to 
provide a forum for the adjustment of private grievances, 
particularly where an adequate remedy is available in the 
courts, and where, as here, there has been resort to the courts 
to the extent previously indicated. We find, therefore, that the 
public interest would not be served by holding a hearing on 
FEIA’s complaint prior to such time as the jurisdictional dis- 
pute between FEIA and ALPA is determined and it shall 
affirmatively appear that FEIA will continue as the certified 
bargaining representative for Eastern’s flight engineers.” 


The Board further found that: 


“| .. under the facts and circumstances of this case the public 
interest would not be served by relitigation of those issues 
which have been determined by the courts, and by instituting 
proceedings which will parallel such continuing court litigation 
as may be pursued by FETA.” 


“...In light of the extensive nature of court litigation which 
has at this time finally determined so great a portion of the 
allegations set forth in the complaint, we conclude that investi- 
gation or action on the Board’s part would be warranted only 
upon a showing of a peculiar requirement of the public interest 
for Board proceedings in this matter. The complaint and other 
documents filed with the Board fail to set forth any facts 
which would indicate that there is such a public interest 
requirement. We conclude, therefore, that considering the 
sum total of the nature and effect of the past and pending 
court litigation that a hearing on the complaint would not be 
in the public interest or in furtherance of the purposes of the 
Federal Aviation Act.” (footnotes omitted) 


114 
JURISDICTION AND VENUE 


1. The jurisdiction of this court is invoked under Section 
1006 of the Act, 49 U.S.C.A. See. 1486, and Section 10 of 
the Administrative Procedure Act of 1946, 60 Stat. 243, 5 
U.S.C.A. See. 1009. 


2. The venue of this court is established by Section 1006 
(b) of the Act, 49 U.S.C.A. See. 1486(b), which provides: 


“A petition under this section shall be filed in the court for 
the cireuit wherein the petitioner resides or has his principal 
place of business or in the United States Court of Appcals for 
the District of Columbia.” 

3. EAL Chapter is the complainant in the proceedings 
before the Board as to which review is sought, and is the 
party against whom the Board’s order was issued without 
hearing. As such, it has a “substantial interest” in such 
order within the meaning of Section 1006(a) of the Act. 


GROUNDS UPON WHICH RELIEF IS SOUGHT 
AND THE QUESTIONS PRESENTED 


EAL Chapter submits Order No, E-19923 of the Board is 
invalid and erroneous for the following reasons: 


1. The Board erred in dismissing the Complaint without 
affording EAL Chapter a hearing, as required by Section 
1002(a) of the Act. 


2. The Board erred in dismissing the Complaint after 
EAL Chapter had established a prima facie case of viola- 
tions of the Act by Eastern. 


3. The Board erroneously interpreted Section 1002(a) of 
the Act as permitting dismissal of the Complaint under each 
of the following circumstances: 


a. The Board’s guess that there may be a change in the 
status quo relative to the collective bargaining rep- 
resentative of the employees involved in the Com- 
plaint; 
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b. EAL Chapter has chosen to invoke the independent 
and concurrent jurisdiction of the federal courts 
over some of the violations of the Act. 


4, The Board acted unreasonably, capriciously and arbi- 
trarily, and thereby deprived EAL Chapter due process of 
law, by dismissing the Complaint on the basis of an 
assumed statement of facts, which facts are not only not 
supported by substantial evidence in the record but are 
controverted by the record. 


5. It was an abuse of discretion for the Board to dismiss 
the Complaint on the grounds stated. 


THE RELIEF REQUESTED 
EAL Chapter respectfully requests: 


1. That this court review Order No. E-19923 of the 
Board; 


2. That this court, upon such review, vacate and set aside 


such order; 


3. That this court order the Board to schedule and con- 
duct hearings upon the Complaint of EAL Chapter and the 
Petition for Enforcement docketed by the Bureau of En- 
forcement; and 


4. That this court grant BAL Chapter such other and 
further relief as may be deemed just and proper. 
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Respectfully submitted, 


ZIMRING, GROMFINE AND STERNSTEIN 


1001 Connecticut Avenue, N.W. 
Washington, D. C., 20036 


By 


I. J. GRoMFINE 


Herman STERNSTEIN 


Wut B. Peer 


Counsel for Flight Engineers’ Inter- 
national Association, EAL Chapter, 
AFL-CIO 


September 5, 1963 
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i 
QUESTIONS PRESENTED 


Petitioner seeks review of an order of the Civil Aero- 
nautics Board dismissing, without hearing and after the 
issuance by the Board’s Bureau of Enforcement of a Peti- 
tion for Enforcement, a complaint filed by petitioner re- 
questing the Board to issue an order directing Eastern 
Air Lines, Inc., to cease and desist from certain alleged 
Violations of the Railway Labor Act and the Federal Avia- 
tion Act. 


The questions presented are: 


. Did the Board err in dismissing the complaint without 
affording petitioner a hearing, and after petitioner had 
established a prima facie case of violations of the Fed- 
eral Aviation Act? 


- Did the Board err in dismissing the complaint under 
Section 1002(a) of the Act on the ground of its con- 
jecture that there may be a change in the status quo 
relative to the collective bargaining representative of 
the employees involved? 


. Did the Board err in dismissing the complaint under 
Section 1002(a) of the Act on the ground that peti- 
tioner had chosen to invoke the independent and con- 
current jurisdiction of the federal courts over some 
of the alleged unlawful acts? 


. Did the Board act unreasonably, capriciously and arbi- 
trarily, and in so doing deprive petitioner of the due 
process of law, by dismissing the complaint on the 
‘basis of an assumed statement of facts, which facts 
are not only not supported by the substantial evidence 
in the record, but are controverted by the record? 


__5. Was it an abuse of discretion for the Board to dismiss 
‘* the complaint on the grounds stated? 


ii 


TABLE OF CONTENTS 


STATUTES AND AGENCY REGULATIONS 
INVOLVED 


IntRopucTION 


I. 


Txe Boarp Hap No Avurnority To Dismiss THE 
Compiaint, Arter A Petition For Enrorce- 


MENT Hap Been Issuep, Wirnout Arrorpinc A 
Hearinc 


A. The Federal Aviation Act And The Board’s 
Own Regulations Do Not Permit Discretion- 
ary Termination Of An Enforcement Pro- 
ceeding After The Board’s Bureau of En- 
forcement Has Initiated Proceedings 


. Judicial Construction Of Similar Enforce- 
ment Statutes Confirms The Lack Of Power 
In The Board To Summarily Terminate En- 
forcement Proceedings Duly Instituted By 
The Bureau 


. Tse Boarp Erronzousty Inrerpretep Section 


1002(4) Or Tue Acr As Permirrine DismissaL 
Or Tue Compiarnr Basep On A Consecrurz Or 
Peririoner’s Furure Stratus 


ill 


III. Tae Boarp Errongousty INTERPRETED SECTION 
1002(a) Or Tue Acr As Permitrrine Dismissau 
Or Tue Compuaint Basep On THE Grounp Tuat 
Petitioner Has Atso Invoxep THE JURISDICTION 
Or Tue Feperat Courts Over Some Or THE 
CompuaineD-Or Untawrut Acts 


IV. Tue Boarp’s Finpincs Are WitHovut Any Svup- 
port In Tue Recorp, AND ARE ARBITRARY AND 
Capricious 


CONCLUSION 


APPENDICES 


A. Sratutes anp AcEncy Recunations INvoLveD .. 
B. Curonovocy or Reuatep Lirication 
C. Letrer or Francis A. O’Nerit, CHarrman, Na- 


tionaL Mepiation Boarp, Daten Aucust 28, 1963 


iv 
AUTHORITIES 


Air Lines Dispatchers v. National Mediation Board, 
189 F.2d 685 (D.C. Cir.), cert. denied, 342 U.S. 849 


*Air Line Pilots Association v. Southern Airways, Inc., 
C.A.B. Docket No. 11654, petition for review dis- 
missed as moot, Southern Pilots Association v. 
C.A.B., — F.2d — , 53 L.R.R.M. 2503 (D.C. Cir. 

9, 10, 12, 26, 29, 32-34 


American Airlines v. North American Airlines, 351 


U.S. 79 (1956) 


American Trucking Ass’n. v. United States, 344 U.S. 
298 (1952) 


Arrow Airways, 12 C.A.B. 406 (1951) 


*Burlington Truck Lines v. United States, 371 U.S. 156 
27-28, 40 


Capitol Packing Company, 10 Ad. L. 752 (U.S. Dep’t. 


Agric. 1960) 
Consolidated Foods Corp., 10 Ad. L. (Pike and Fisch- 
er) 69 (F.T.C. 1960) 


Federal Trades Commission v. Cement Institute, 333 
U.S. 683 (1948) 


Franks Bros. Co. v. N.L.R.B., 321 U.S. 702 (1944) .... 
I.C.C. v. Baird, 194 U.S. 25 (1904) 
I.C.C. v. Humboldt 8.8. Co., 224 U.S. 474 (1912) 


International Brotherhood of Operative Potters v. 
N.L.R.B., — F. 2d —, 53 L.R.R.M. 2489 (D.C. Cir. 


Jacobson v. N.L.R.B., 120 F. 2d 96 (3rd Cir. 1941) .... 
Local 112 v. Rothman, 209 F. Supp. 295 (D.D.C. 1962) 
Louisville Cement Co. v. 1.C.C., 246 U.S. 638 (1918) .. 


Marine Engineers’ Ass’n. v. N.L.R.B., 202 F. 2d 546 
(3rd Cir. 1953) 


v 

Nebraska Department of Aeronautics v. Civil Aero- 
nautics Board, 298 F.2d 286 (8th Cir. 1962) 

Neo Gravure Printing Co., 186 N.L.R.B. 1407 (1962) . 


N.L.R.B. v. Newark Morning Ledger Co., 120 F.2d 266 
(3rd Cir.), cert. denied, 314 U.S. 693 (1941) 


N.L.R.B. v. Trimfit of California, 211 F.2d 206 (9th 
Cir. 1954) 


Office Employes Int’l Union v. N.L.R.B., 353 U.S. 313 
(1957) 


*Philco Corp. v. Federal Communications Commission, 
110 U.S. App. D.C. 387, 293 F.2d 864 (1961) 


“Service v. Dulles, 354 U.S. 363 (1957) 
State v. Anderson, 119 Tex. 110, 26 S.W. 2d 174 (1930) 


Stockton Port District v. California Stevedore and Bal- 
last Co., 12 Ad. L. 419 (F.M.C. 1962) 


Switchmen’s Union of America v. National Mediation 


Board, 320 U.S. 297 (1943) 


Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U.S. 
426 (1907) 


Teatile Workers of America v. N.L.R.B., 111 U.S. App. 
D.C. 109, 294 F.2d 738 (1961) 

The Hamilton Plastic Molding Company, 135 NL.B.B. 
371 (1962), modified on other grounds, 312 F.2d 723 
(6th Cir. 1962) 

UNA Chapter, Flight Engineers’ International As- 
sociation v. National Mediation Board, 111 U.S. 
App. D.C. 121, 294 F.2d 905 (D.C. Cir. 1961), cert. 
denied, 368 U.S. 956 (1962) 

United States v. Morgan, 313 U.S. 409 (1941) 


*Vitarelli v. Seaton, 359 U.S. 535 (1959) 


WES Chapter, Flight Engineers’ International Asso- . 


ciation v. National Mediation Board, — U.S. App. 
D.C. —, 314 F.2d 234 (D.C. Cir. 1962) 


28 


vi 
STATUTES 


“Administrative Procedure Act, 5 U.S.C.A. § 1001 et 
seq. 


Section 5(c) 
Section 10 


Interstate Commerce Act, 49 U.S.C.A. § 1 et seq. 
Section 13 


Section 15 


*Federal Aviation Act of 1958, 49 U.S.C.A. § 1301 et 
seq. 
Section 204(a) 


Section 401 (g) 2, 10, la 


Section 401(k) (4) 2, 5, 6, 11, 31, 32, la 
Section 404 


2, 7, 8-9, 13, 16-17, 
22-23, 25, 30, 31, la-2a 


Section 1006. 
Section 1106 


Labor Management Relations Act, 1947, 29 U.S.C.A. 
§ 141 et seq. 


Railway Labor Act, 45 U.S.C.A. § 151 et seq. 
Section 2, Ninth 


Section 6 


vii 
AGENCY REGULATIONS 


*Civil Aeronautics Board, ‘‘Public Notice 15—State- 
ment of Organization and Delegations of Final Au- 
thority,’’ 26 F.R. 7231 (1961) 

Sections 7.1-7.9 


Section 8.2 

Section 8.3 

Section 8.4 

*Civil Aeronautics Board, ‘‘Rules Applicable to Eco- 

nomic Enforcement Proceedings,’’ 14 C.F.R. 
§ 302.200 et seq. 

Section 302.201 

Section 302.204(a), (b) 

Section 302.206 

Section 302.207 

Section 302.208 

Section 302.211 

Section 302.213 


National Labor Relations Board, Rule 102.95(b), 29 
C.F.R. § 102.95 (b) 


CONGRESSIONAL MATERIAL 


Committee Print, Cross Reference and Derivative In- 
dex to S. 3027 Amendment, Senate Committee on In- 
terstate Commerce, 74th Cong., Ist Sess. (undated) 23-24 

“‘Comparative Print Showing Identical and Compara- 
ble Provisions of Part I and Part II of the Interstate 
Commerce Act,’’? Senate Committee on Interstate 
Commerce, 75th Cong., 1st Sess. (1938) 

Hearings on H.R. 9738 Before the House Committee 
on Interstate and Foreign Commerce, 75th Cong., 
3rd Sess. 215 (1938) 

Hearings on S. 3659 Before the Subcommittee of the 
Senate Committee on Interstate Commerce, 75th 
Cong., 3rd Sess. 53-57 (1938) 


vili 


MISCELLANEOUS 


Davis, Administrative Law Treatise, Section 13.05 
(1958) 


Jaffe, Primary Jurisdiction Reconsidered: The Anti- 
Trust Laws, 102 U. Pa. L. Rev. 577 (1954) 


Jaffe, The Individual Right To Initiate Administrative 
Process, 25 Iowa L. Rev. 485 (1940) 

Note, The Discretionary Jurisdiction of the N.L.R.B., 
71 Harv. L. Rev. 527 (1958) 

Report to the President (Feinsinger Commission Re- 
port I) (May 24, 1961) 

Report to the President (Feinsinger Commission Re- 
port II) (October 17, 1961) 


Report to the President by the Emergency Board 
(Kheel Board) (May 1, 1962) 


Rhyne, The Civil Aeronautics Act Annotated xiii-xvi, 


160 (1939) 


* denotes authorities primarily relied upon 


IN THE 


United States Court of Appeals 
Hor The Bistrict of Columbia Cirrnit 


No. 18,096 


FLIGHT ENGINEERS’ INTERNATIONAL 
ASSOCIATION, EAL CHAPTER, AFL-CIO, 


Petitioner 
v. 


CIVIL AERONAUTICS BOARD, Respondent 
EASTERN AIR LINES, INC., Intervenor 


ON PETITION FOR JUDICIAL REVIEW OF AN 
ORDER OF THE CIVIL AERONAUTICS BOARD 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Section 
1006 of the Federal Aviation Act, 49 U.S.C.A. § 1486, and 
under Section 10 of the Administrative Procedure Act, 5 
U.S.C.A. § 1009. The venue of this Court is established by 
Section 1006(b) of the Federal Aviation Act, 49 U.S.C.A. 
§ 1486(b). 

Petitioner is the complainant in the proceedings before 
the Civil Aeronautics Board as to which review is sought, 
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and the party against whom the Board’s order was issued, 
and as such has a ‘‘substantial interest’’ in the Board’s 
order within the meaning of Section 1006 of the Federal 
Aviation Act. 


The Board’s order, No. E-19923, dismissing the com- 
plaint without hearing, was dated August 19, 1963. The 
Petition For Judicial Review to this Court was filed Sep- 


tember 5, 1963, within sixty days after the entry of the 
order. 


STATEMENT OF THE CASE 


Section 401(k)(4) of the Federal Aviation Act, 49 
U.S.C.A. § 1371(k) (4), provides : 
‘*Tt shall be a condition upon the holding of a certificate 


by any air carrier that such carrier shall comply with 
sections 181-188 of Title 45.”’ 


Petitioner, sometimes hereinafter referred to as ‘“‘EAL 
Chapter,’’ believing that Eastern Air Lines, Inc.,? was 


not in compliance with those provisions of Title 45, com- 
monly known as the ‘‘air part’’ of the Railway Labor Act, 
filed a complaint against Eastern with the Civil Aeronautics 
Board, and invoked the jurisdiction of the Board under 
Sections 204(a), 401(¢), 401(k)(4), and 1002 of the Act 
(Tr. 1). This complaint stated six basic claims against 
Eastern, as follows: 


1. That Eastern had violated the Railway Labor Act by 
insisting upon and making changes in the terms and con- 
ditions of employment of flight engineers without having 
filed any notice of intended change as required by Section 
6 of the Railway Labor Act, 45 U.S.C.A. §156. (Tr. 17) 

2. That Eastern had violated the Railway Labor Act by 


1 Hereinafter, Eastern Air Lines, Inc., will be referred to as 
*‘Bastern’’ and the Civil Aeronautics Board, as the ‘‘Board.’’ 
References to the record before the Board will be indicated as 


Ty ” 


bargaining with the individual flight engineers. (Tr. 17) 


3. That Eastern had violated the Railway Labor Act by 
negotiating with another union, the Air Line Pilots Asso- 
ciation, on matters as to which Eastern was obligated to 
bargain only with HAL Chapter. (Tr. 17) 


4. That Eastern had violated the Railway Labor Act by 
refusing to bargain in good faith with EAL Chapter, with 
the intent and purpose of eliminating EAL Chapter as the 
certified bargaining representative for flight engineers. 
(Tr. 18) 


9. That Eastern had violated the Railway Labor Act by 
discriminatorily conditioning the return to work of the 
striking flight engineers upon their relinquishment of the 
right to exercise seniority on jet equipment, and by dis- 
criminatorily discharging and refusing to employ any strik- 
ing flight engineers even though they had not yet been, and 
could not legally be, permanently replaced by pilots repre- 
sented by the Air Line Pilots Association. (Tr. 17) 


6. That Eastern had violated Section 204 of the Railway 
Labor Act, 45 U.S.C.A. § 184, by refusing to process or 
submit to a Board of agastment certain grievances filed 
by the EAL Chapter and the individual flight engineers. 
(Tr. 18) 


EAL Chapter requested that the Civil Aeronautics Board 
hear the complaint and, if the allegations were determined 
to be well-founded, order Eastern to cease and desist. (Tr. 
19). Additionally, EAL Chapter asked that, in the event 
Eastern refused to comply with the Board order to cease 
and desist, the Board suspend or revoke the authority of 
Eastern to engage in air transportation service. (Tr. 19) 


The complaint was assigned a docket number by the 
Board, and referred to the Board’s Bureau of Enforcement 
for disposition in accordance with the Board’s rules. 


When EAL Chapter invoked the enforcement procedures 
of the Federal Aviation Act by filing its complaint with the 
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Board, there were already pending in the federal courts 
two lawsuits against Eastern brought by EAL Chapter 
under the Railway Labor Act and 28 U.S.C.A. § 1337 over 
some but, very importantly, not all of the allegations of 
unlawful conduct asserted in the complaint to the Board.? 
Both lawsuits involved applications by EAL Chapter for 
interlocutory injunctive relief; in both, the requested inter- 
locutory relief was denied on the basis of written submis- 
sions only. No hearings had been had in either. In neither 
case had the Court dismissed the complaints. 


On September 25, 1962, Eastern Air Lines, Inc., filed an 
answer to the complaint before the Board. (Tr. 52). Be- 
sides addressing itself to the allegations of the complaint, 
the answer related the pendency of the aforementioned liti- 
gation, and placed before the Board a voluminous ‘‘State- 
ment’’ which purported to trace the progress of the current 
strike by the flight engineers against Eastern and the events 
leading up to it. (Tr. 70-122) 


Four months later, during which time other submissions 
were filed,* the Bureau of Enforcement on January 22, 
1963, under the provisions of Rule 206 of the Board’s Rules 
of Practice, 14 C.F.R. § 302.206 (Appendix A, infra, p. 3a), 
docketed a Petition for Enforcement against Eastern based 
upon the complaint of EAL Chapter. (Tr. 290). The 
Bureau found that the complaint contained: 


‘‘reasonable grounds to believe that the provisions of 


2 For the convenience of the Court, a brief chronology of the 
litigation is annexed hereto as Appendix B. 


3 Only one of these, the ‘‘Reply’’ of EAL Chapter filed Octo- 
ber 26, 1962, is pertinent here. At pages 2-6 of that ‘‘Reply,’’ EAL 
Chapter alleged further violations of the Railway Labor Act which 
had occurred subsequent to the filing of the original complaint. 
(Tr. 204-208) It was the intent of EAL Chapter to introduce 
evidence of these newly-developed facts at the hearings before a 
Hearing Examiner, and to amend and conform the complaint to 
this evidence. 
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Section 401(k) of the Act have been and are being vio- 
lated by Eastern, and that formal investigation of such 
alleged violations by the Board is in the public inter- 
est.”’ (Ibid.) 

Eastern responded to the Petition for Enforcement by 
filing a ‘‘Motion To Dismiss.’’ (Tr. 293). Responsive plead- 
ings to this Motion were filed by EAL Chapter (Tr. 366) 
and by an Enforcement Attorney on behalf of the Bureau of 
Enforcement. (Tr. 399). No Hearing Examiner was ap- 
pointed by the Board. No evidentiary hearing was afforded. 
Instead, the Board took the Motion To Dismiss under ad- 
visement. Finally, by order dated August 19, 1963, the 
Board granted the Motion To Dismiss and summarily ter- 
minated the enforcement proceeding against Eastern. (Tr. 
455) 

The Board, in its order dismissing the complaint, did not 
reverse the findings of the Bureau of Enforcement per se. 
Thus, the Board did not deny, as specifically found by the 
Bureau of Enforcement, that there were ‘‘reasonable 


grounds to believe that the provisions of Section 401 (k)... 
are being violated by Eastern... .’’? Rather, the Board 
found that: 


“‘,.. it would be inappropriate to assume, in the light 
of this background, that FEIA will continue as the 
certified bargaining representative for Eastern’s flight 
engineers and that there will be a continuing duty on 
the part of Eastern to bargain with FEIA as the ap- 
propriate bargaining agent for the engineers. If the 
Board were to hold a hearing on the complaint, a hear- 
ing that might last several years at great expense and 
inconvenience to all concerned, there is a substantial 
risk that prior to, or shortly after the completion of 
the hearings ALPA, rather than FELA might be certi- 
fied by the National Mediation Board as the bargaining 
agent for Eastern’s pilots and pilot engineers or flight 
engineers. ... Under these circumstances, even if the 
Board were to find that Eastern had violated the Rail- 
way Labor Act, and accordingly was in violation of 
section 401(k)(4) of the Federal Aviation Act, the 
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Board could not direct Eastern to commence good faith 
bargaining with FELA, and any action on the Board’s 
part would have to be confined to providing a remedy 
to individuals who have suffered as a result of past 
violations of the Act, as opposed to enforcement of a 
continuing duty of compliance. 


“Inasmuch as the Board could not take any effective 
action to require future bargaining by Eastern with 
FEIA, prior to a resolution of the jurisdictional con- 
troversy between ALPA and FEIA, to proceed with a 
hearing on the present complaint would not be in the 
public interest. The Board’s function under 401(k) (4) 
of the Federal Aviation Act is to protect the public 
interest from continuing violations of the Railway La- 
bor Act which might lead to disruption of air trans- 
portation arising from labor disputes. The public in- 
terest would not be served if the Board were to proceed 
with a hearing solely to provide a forum for the ad- 
justment of private grievances, particularly where an 
adequate remedy is available in the courts, and where, 
as here, there has been resort to the courts to the ex- 
tent previously indicated. We find, therefore, that the 
public interest would not be served by holding a hear- 
ing on FEJA’s complaint prior to such time as the 
jurisdictional dispute between FEIA and ALPA is de- 
termined and it shall affirmatively appear that FEIA 
will continue as the certified bargaining representative 
for Eastern’s flight engineers.’’ (Tr. 460-461) 


The Board further found that: 


‘¢... under the facts and circumstances of this case 
the public interest would not be served by re-litigation 
of those issues which have been determined by the 
courts, and by instituting proceedings which will paral- 
lel such continuing court litigation as may be pursued 
by FEIA.”’ 


* * e oe 


‘¢... In light of the extensive nature of court litiga- 
tion which has at this time finally determined so great 
a portion of the allegations set forth in the complaint, 
we conclude that investigation or action on the Board’s 
part would be warranted only upon a showing of a 


peculiar requirement of the public interest for Board 
proceedings in this matter. The complaint and other 
documents filed with the Board fail to set forth any 
facts which would indicate that there is such a public 
interest requirement. We conclude, therefore, that con- 
sidering the sum total of the nature and effect of the 
past and pending court litigation that a hearing on the 
complaint would not be in the public interest or in 
furtherance of the purposes of the Federal Aviation 
Act.’? (Footnotes omitted) (Tr. 462-463) 


The posture of the complaint before the Board was thus 
exactly as it was before the Bureau of Enforcement. ‘‘Reas- 
onable grounds”’ existed to support a finding of violations 
of the Act by Eastern; a prima facie case against Eastern 
had been established to the satisfaction of both the Bureau 
and the Board. But, for the Board, there were other reas- 
ons, reasons not going to the sufficiency of the complaint or 
Petition for Enforcement, why the enforcement proceeding 
should be terminated. 


It is this order of which judicial review is sought. 


STATUTES AND AGENCY REGULATIONS 
INVOLVED 


The pertinent provisions of the Federal Aviation Act are 
set out in Appendix A, infra p. la, as are the pertinent 
regulations of the Civil Aeronautics Board. 


STATEMENT OF POINTS 


1, The Board had no authority to dismiss the complaint 
of EAL Chapter, after the Bureau of Enforcement had 
issued a Petition for Enforcement, without affording EAL 
Chapter an evidentiary hearing. 


2. Section 1002(a) of the Federal Aviation Act does not 
permit, as it was interpreted by the Board to permit, dis- 
missal of a complaint and termination of an enforcement 
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proceeding simply because the Board has doubts about the 
future status of the complaining party as the bargaining 
representative for the employees involved. 


3. Section 1002(a) of the Act does not permit dismissal 
of a complaint and termination of the enforcement pro- 
ceeding simply because the complaining party has also in- 
voked the independent jurisdiction of the federal courts 
over some of the alleged unlawful acts. 


4. The Board’s order rests upon certain findings which 
are not only not substantiated by the record, but are contro- 
verted by the record. 


SUMMARY OF ARGUMENT 


1. The Civil Aeronautics Board was without any author- 
ity to dismiss the Complaint of EAL Chapter without hear- 
ing after the Bureau of Enforcement had issued a Petition 
for Enforcement. Once the Bureau of Enforcement had 
found there were ‘‘reasonable grounds’’ to believe Eastern 
had violated the law, and that an enforcement proceeding 
against Eastern would be in the ‘‘public interest,’’ the 
Board was without power to terminate that enforcement 
procedure for the reasons assigned. 


That the Board lacks such authority is confirmed by the 
provisions of the Federal Aviation Act, the well-spring of 
Board power. Confirmation flows also from the Board’s 
own regulations which have vested in the Bureau of En- 
forcement the power the Board seeks itself to exercise in 
this case. The decisions of the courts reviewing similar 
efforts by administrative agencies to interfere with and pre- 
empt delegated enforcement functions should be followed 
here. Otherwise, orderly and fair administrative procedure, 
including a separation of functions mandated by the Ad- 
ministrative Procedure Act, will be frustrated. 


2. Section 1002(a) of the Federal Aviation Act does not 
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permit the Board to refuse to exercise its jurisdiction for 
either of the two reasons relied upon in dismissing the com- 
plaint and in terminating the enforcement proceeding. The 
first reason, the Board’s conjecture regarding the future 
status of EAL Chapter as the bargaining agent, finds the 
Board disregarding the existing status of EAL Chapter as 
bargaining agent and adjudicating questions it lawfully 
cannot decide because the National Mediation Board has 
exclusive jurisdiction over such matters. In addition, the 
Board is found contradicting its official position recently 
asserted in Southern Airways, Inc., infra, p. 10, another 
proceeding remarkably like the instant one. The second rea- 
son given by the Board for not assuming jurisdiction, that 
EAL Chapter has chosen to resort to other legal proceed- 
ings to vindicate its rights, flies in the face of the well-es- 
tablished principle that proceedings to enforce a federal 
statute may proceed simultaneously where the courts and a 
federal administrative agency have concurrent jurisdic- 
tion. Again, the Board here departed from its previous 
rulings on this precise issue, rulings which are rooted in the 
uniform practice of other agencies and in decisions of the 
courts. 


3. Prefatory, but fundamental, to the Board’s refusal to 
act in this case is its statement of the facts, a statement 
which can only be described as amazing in the premises. In 
that statement the Board purports, on a Motion to Dismiss, 
to resolve disputed factual issues against EAL Chapter, 
the party against whom the Motion To Dismiss was filed, 
contrary to any accepted practice. In that statement also, 
the Board purports to make ‘‘findings,’’ without the benefit 
of any evidentiary hearing. Furthermore, even assuming 
the Board was not required to accept the well-pleaded facts 
of the complaint as true, and was not required to hold an 
evidentiary hearing to resolve disputed factual issues, the 
ultimate findings of the Board are in certain instances based 
on matters dehors the record, and are in other instances 
flatly contradicted by matters which are in the record. 
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ARGUMENT 


IntTRoDUCTION 


The complaint of EAL Chapter against Eastern charged 
violations of the law which, if proved and if uncorrected, 
would justify the Board under Section 401(g) of the Act, 
49 U.S.C.A. § 1371(g), in suspending or revoking Eastern’s 
certificates, the same sanctions available if Eastern had 
been found guilty of unfair methods of competition (§411) 
or of charging discriminatory rates (§404). Yet, for rea- 
sons which have no relationship to the merits of the com- 
plaint, and do not go to whether the allegations of the com- 
plaint are true and sufficient, and after the Board’s own 
Bureau of Enforcement had found ‘‘reasonable grounds”’ 
to believe Eastern was guilty of the alleged violations, the 
Board summarily dismissed the Complaint without hearing 
and terminated the enforcement proceeding. 


The reasons assigned by the Board in its decision are 
that it will not knowingly consent to an enforcement pro- 
ceeding where (1) possibly, at some undisclosed time in 
the future, the complaining party no longer exists; and (2) 
the action really is one to settle a ‘‘private grievance’’ for 
which other forums have been provided. That allegations 
of serious violations of the law have been made, over which 
the Board has held it has jurisdiction, see Air Line Pilots 
Association v. Southern Airways, Inc., C.A.B. Docket No. 
11654, petition for review dismissed as moot, Southern 
Pilots Association v. C.A.B..—F. 2d—, 53 L.R.R.M. 2503 
(D.C. Cir. 1963), appears of no significance to the Board.* 


* The Board’s dereliction of responsibility herein is comparable 
to what would be the case if a court, upon the presentment of an 
indictment or information for robbery, advised the complaining 
witness and the prosecuting attorney that no prosecution will lie, 
not because robbery is not a crime, not because the facts are not 
supported or the indictment well-drawn, but rather because the 
matter evolves out of a ‘“‘private grievance,’’ and besides, a civil 
action for conversion will lie. 


ll 


Congress, in Section 401(k) (4) of the Act, has command- 
ed that ‘‘it shall be a condition” for the continued perform- 
ance of air transportation service that an air carrier comply 
with obligations of the Railway Labor Act. Thus Congress 
has determined it to be in the public interest that the Board 
insure compliance by carriers with the conditions in their 
certificates. Surely, the fact that ‘private interests’? or 
‘‘private grievances,’’ however the Board defines the illu- 
sory term, may be incidentally affected or vindicated by 
Board action, is no barrier to the Board’s faithful perform- 
ance of its statutory duty to enforce the law.* 


The central question presented by the complaint of EAL 
Chapter is whether Eastern violated the Railway Labor 
Act. If so, then remedial action is impelled by the Federal 
Aviation Act. Rather than addressing itself to the viola- 
tions alleged, the Board has myopically focused on EAL 
Chapter, the complaining party: Will EAL Chapter con- 
tinue to represent the employees? Did Petitioner resort to 
other forums? These questions come too late. Congress 
has already disposed of them and, by the total absence of 
any reference to such criteria in the Federal Aviation Act, 
has determined the answers to them totally irrelevant in 
the enforcement of the Act. ‘‘It is an unnatural construction 
of the Act which would require the Commission to sit idly 
by and wink at practices that lead to violations of its provi- 
sions.’’ American Trucking Ass’n. v. United States, 344 
U.S. 298, 311 (1952). 


The Board’s refusal to ‘‘provide a forum for the adjust- 
ment of private grievances’? to EAL Chapter in this case 


5 N.L.R.B. v. Newark Morning Ledger Co., 120 F. 2a 266 (3rd 
Cir.), cert. denied, 314 U.S. 693 (1941) (existence of private action 
by employees for wrongful discharge does not negate the ‘‘public 
right’’ to non-discriminatory treatment, nor void remedial action 
of reinstatement plus back pay by Labor Board); International 
Brotherhood of Operative Potters v. N.L.R.B., F. 2d 7 
53 L.R.R.M. 2489 (D.C. Cir. 1963) (6% interest on back pay 
awards to reinstated employees is in ‘‘public interest’’). 
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is the more peculiar in the light of the fact that a forum 
was provided without hesitation for the Air Line Pilots 
Association in the Southern case, supra. The Board cannot 
distinguish that case, or excuse the unequal application of 
the law between that case and the instant one. Southern 
Airways, like Eastern, had hired replacements for the 
strikers, and was operating; the disruption to air trans- 
portation was as unlikely in Southern as here. The wrongs 
complained of by ALPA in Southern were ‘‘past viola- 
tions’’ of the Act, namely a failure to bargain in good 
faith, just as in the instant case.* Finally, the remedy im- 
posed in Southern inured to the advantage of individual 
employees, and to this extent settled ‘‘private grievances,”’ 
in that individual pilots were ordered reinstated to their 
employment. 


Petitioner respectfully suggests this Court, on the record 
before it, can arrive at no other conclusion than the Board, 
by its dismissal of Petitioner’s complaint without hearing, 


and by the summary termination of the enforcement pro- 
ceeding after the Bureau of Enforcement found there were 
‘reasonable grounds’’ to believe Eastern had violated the 
law, is in dereliction of its responsibility. 


I. THE BOARD HAD NO AUTHORITY TO DISMISS 
THE COMPLAINT, AFTER A PETITION FOR EN. 
FORCEMENT HAD BEEN ISSUED, WITHOUT AF- 
FORDING A HEARING. 


A. Tue Feperat Aviation Act anD THE Boarp’s Own 
Recurtations Do Nor Permrr Discretionary TERM- 
INATION Or AN ENFORCEMENT Proceepinc Arter THE 
Boarp’s Bureau oF ENFoRCEMENT Has InitT1raED THE 
PROCEEDING. 


6 That the complaint states ‘‘past violations’’ rather than ‘‘con- 
tinuing’’ ones has not precluded the Board from issuing cease and 
desist orders in other instances. Past unlawful acts must also be 
remedied. Arrow Airways, 12 C.A.B. 406, 410 n. 1 (1951). 
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The Board, purporting to act under 1002(a) of the Act, 
found that: 


“in the circumstances surrounding the present labor 
controversy between FEIA and Eastern, investigation 
and action by the Board at this time would not be in 
the public interest, and is not warranted.” 


The Board thereupon dismissed the complaint of EAL 
Chapter and terminated, summarily and without hearing, 
the enforcement proceeding against Eastern. 


Section 1002(a) of the Act provides in pertinent part: 


“Any person may file with the Administrator or the 
Board, as to matters within their respective jurisdic- 
tions, a complaint in writing with respect to anything 
done or omitted to be done by any person in contra- 
vention of any provisions of this chapter, or of any 
requirement established pursuant thereto. If the person 
complained against shall not satisfy the complaint and 
there shall appear to be any reasonable ground for 
investigating the complaint, it shall be the duty of 
the Administrator or the Board to investigate the mat- 
ters complained of. Whenever the Administrator or the 
Board is of the opinion that any complaint does not 
state facts which warrant an investigation or action, 
such complaint may be dismissed without hearing.” 


To implement the enforcement procedures mandated by 
Section 1002(a), the Board has promulgated certain “Rules 
Applicable to Economie Enforcement Proceedings,” 14 
C.F.R. §§ 302.200-217. These rules govern all economic 
enforcement proceedings before the Board, and are to be 
adhered to by all parties to such proceedings. 


To invoke the enforcement procedures thus established, 
Section 302.201 provides that ‘‘any person’? may make a 
formal complaint to the Board, which is then referred to 
the Board’s Bureau of Enforcement. This filing does not 
ipso facto mean a formal enforcement proceeding will be 
instituted. Section 302.201 specifically provides: 


“The submission of a formal complaint by a person 


other than an enforcement attorney ... shall not in 
itself result in the institution of a formal economic 
enforcement proceeding and a hearing with respect 
to the complaint unless and until the Director of the 
Bureau of Enforcement dockets a petition of enforce- 
ment...” 


Before a petition for enforcement may be “docketed” by the 
Director of the Bureau of Enforcement, he must determine 
that there are reasonable grounds to believe that the act 
has been or is being violated and that investigation is in 
the public interest. Once such a petition has been docketed 
and served, the enforcement proceeding has been instituted 
and processing is to continue in regular course. Thus, Sec- 
tion 302.206 provides in pertinent part: 


“Whenever in the opinion of the Director of the Bureau 
of Enforcement there are reasonable grounds to believe 
that any provision of the act ... has been or is being 
violated, that .. . efforts to satisfy a complaint ... have 
failed, and that investigation .: . is in the public in- 
terest, the Director of the Bureau of Enforcement may 


institute an economic enforcement proceeding by 
docketing a petition for enforcement .. . The petition 
for enforcement, and accompanying complaint, if any, 
shall be formally served upon the respondent and com- 
plainant. The proceedings thus instituted shall be proc- 
essed in regular course in accordance with this part...” 


An Answer to the petition for enforcement may be filed, 
Section 302.207, and a prehearing conference held, Section 
302.211. Section 302.213 then provides: 


“After the issues have been formulated, whether by 
the pleadings or otherwise, the examiner or the Board 
shall give the parties reasonable written notice of the 
time and place of the hearing.” (Emphasis added.) 


Before examining the conclusions which follow from 
this review of the statutory and regulatory scheme, it is 
necessary to look briefly at the office of the Bureau of 
Enforcement and determine precisely its role in the enforce- 
ment of the Federal Aviation Act. Public Netice 15— 
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Statement of Organization and Delegations of Final Au- 
thority, 26 F.R. 7231 (1961), sets forth the internal organi- 
zation of the Civil Aeronautics Board and the delegated 
authority of the constituent offices and bureaus. Section 8.2 
provides that: 


‘Functions of the Director. The Director supervises 
the Bureau of Enforcement which is responsible for 
the development and execution of a program to obtain 
compliance with the provisions of the Federal Aviation 
Act of 1958, and of regulations, orders and other re- 
quirements promulgated by the Board.” (26 FR. at 
7238) 


Section 8.3 provides in pertinent part: 


“Delegated authority of the Director, Bureau of En- 
forcement. The Board has delegated to the Director, 
Bureau of Enforcement, the authority to: 


A. Institute an economic enforcement proceeding by 
docketing a petition for enforcement whenever, in 
his opinion, there are reasonable grounds to believe 
that any provision of the Act or any rule, regulation, 
order, limitation, condition or other requirement 
established pursuant thereto, has been or is being 
violated, that efforts to arrive at any adjudication 
or settlement have failed and that investigation 
of the alleged violation is in the public interest. 


. Advise the complainant in writing within a rea- 
sonable time after a formal complaint has been 
processed that no enforcement proceeding will be 
instituted with respect to his complaint and the 
reasons therefor; such letter shall be deemed an 
order of the Board dismissing the complaint unless 
complainant requests the Board to review the ruling. 


. Institute and prosecute in the proper court, as agent 
of the Board, all necessary proceedings for the en- 
forcement of the provisions of the Act or any rule, 
regulation, requirement, or order thereunder, or 
any term, condition, or limitation of any certifica- 
tion or permit, and for the punishment of all viola- 
tions thereof. 
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Section 8.4 establishes, within the Bureau of Enforcement, 
a Legal Division with broad authority inter alia to assist 
the Bureau in its enforcement functions and to prosecute 
enforcement actions before the Board and in the courts.7 
(Ibid.) 


With this review of the statute and regulations in mind, 
the following conclusions respecting the Board’s statutory 
power and the Bureau’s delegated authority may be drawn. 
Congress, by enacting Section 1002(a), imposed upon the 
Board the duty to investigate whenever there appear ‘‘rea- 
sonable grounds for investigating the complaint.’”? This 
standard was restated by the Congress in the next sentence, 
authorizing the Board to dismiss a complaint without hear- 
ing whenever the Board concludes that the “complaint does 
not state facts which warrant an investigation or action.” 


The language makes it apparent that the Congressionally- 
stated standard for measuring the sufficiency of a com- 


plaint is the well-established judicial standard governing 
dismissal of complaints for failure to state a claim upon 
which relief may be granted. See Conley v. Gibson, 355 U.S. 
41, 45-46 (1957) (“a complaint should not be dismissed for 
failure to state a claim unless it appears beyond doubt that 
the plaintiff can prove no set of facts in support of his 
claim .. .”). 


When the Board promulgated its regulations and dele- 
gated its authority to the Director of the Bureau, that 
delegation required the Bureau to comport with the same 
standard for measuring the sufficiency of a complaint. 
When the Bureau determined, as commanded by Section 
8.3(A) of Public Notice 15, that there were “reasonable 
grounds” to believe unlawful acts had been committed, it 


7™The Legal Division should not be confused with the Board’s 
Office of the General Counsel, Sections 7.1-7.9, which, generally, 
acts as the legal adviser to the Board and defends the Board in 
all actions brought against it. (26 F.R. 7237) 
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must have concluded a prima facie case had been 
established. 


The statutory standard for determining the sufficiency 
of the complaint having been met, the complaint could not 
“be dismissed without hearing.” 


Indeed, the Board made no effort to determine, as it is 
required to do if a complaint is to be dismissed without 
hearing, that the complaint of EAL Chapter did not state 
a prima facie case.’ Instead, the Board found only, and 
based its conclusion to dismiss without hearing on such 
finding, that “investigation and action by the Board at this 
time would not be in the public interest.” Arguably, the 
Board should have the power to dismiss complaints if 
investigation of them would not be in the “public interest.” 
But, Congress authorized dismissal of complaints charging 
violations of the law only whenever the complaint fails to 
state facts which warrant it, ie. fails to state a claim 
upon which the Board might grant relief. In fact, the Board 
is nowhere granted the power to dismiss for “policy” 
reasons or for reasons outside the merits or sufficiency of 
the complaint.® 


* Other administrative agencies, invested by Congress with en- 
forcement powers analogous to those of the Board herein, have 
little trouble abiding by the statutory standards imposed by Con- 
gress in reviewing complaints brought before them, and have 
generally accepted the prima facie evidence test for determining 
the sufficiency of a complaint. See, e.g., Consolidated Foods Corp., 
10 Ad. L. (Pike and Fischer) 69 (F.T.C. 1960) (‘‘there is reason- 
able, probative and substantial evidence in the record which, when 
considered in connection with reasonable inferences which may be 
drawn therefrom, would support an order in the absence of re- 
butting testimony.”’) ; accord, Capitol Packing Company, 10 Ad. 
L. 752 (U.S. Dep’t. Agric. 1960). 


*This conclusion is buttressed by the ‘default’? provision of 
the Board’s rules, Section 302.208, by which the Board may do 
one of two things only upon no answer being filed to the petition 


(Footnote No. J—continued on next page). 
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Assuming arguendo that the Board intended by its find- 
ing to meet the statutory standard for insufficiency of a 
complaint which would justify dismissal of the complaint 
without hearing, it still lacked authority to do so. The 
Board has patently violated its own rules and regulations. 
Having chosen by its regulations that the function of 
determining the sufficiency of a complaint to warrant 
hearing shall be vested in the Director of the Enforcement 
Bureau, the Board is bound by the Bureau’s exercise of the 
function so delegated. The action of the Board in violating 
its rules and regulations is not entitled to judicial appro- 
bation. Service v. Dulles, 354 U.S. 363 (1957); Vitarelli v. 
Seaton, 359 U.S. 535 (1959). 


The Bureau of Enforcement, the prosecutory arm of the 
Board, has primary responsibility and authority, and not 
the Board, which exercises a quasi-judicial function, to 
determine whether an enforcement proceeding will be in- 
stituted. Upon the docketing of an enforcement petition 
by the Bureau and the institution of an enforcement pro- 
ceeding, a hearing must, as a matter of course, follow. 
Otherwise, neither the statutory language indicating when 
a complaint may be dismissed without hearing nor the use 
of the word “hearing” in Section 302.201 has any purpose, 
and the expression “shall give the parties reasonable written 
notice of the time and place of the hearing” has no meaning. 


Furthermore, the usurpation by the Board of authority 
within the exclusive domain of the Bureau of Enforcement 
constitutes a violation of the separation of functions man- 
dated by Section 5(¢) of the Administrative Procedure Act, 


i 


for enforcement: The Board may either find the facts alleged 
in the petition to be true and enter an appropriate order without 
notice or hearing, or proceed to take proof without notice of the 
allegations in the complaint. Significantly, the Board, under these 
circumstances, does not assert authority to dismiss the complaint. 
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5 U.S.C.A. Section 1004(¢).1° That the separation of func- 
tions between the Board and the Bureau may be described 
as ‘‘internal,’’ does not render the separation any less com- 
plete. See Davis, Administrative Law Treatise, Section 
13.05 (1958). The Board, as judge, has nevertheless inter- 
fered with, and usurped the authority of, the Bureau of 
Enforcement, the accuser. Surely, the judicial function of 
the Board may not include the power to negate the Bu- 
reau’s, or prosecutor’s, decision to invoke jurisdiction 
against Eastern under the Federal Aviation Act.” If equal 
application of the Federal Aviation Act is to be achieved, 
and the discrepancy between the action of the Board in this 
case and in Southern suggests the evil, the Board’s arroga- 
tion of Bureau power must be struck down. 


The Board’s attempt to dismiss the complaint herein 
without hearing after the Bureau determined that the com- 
plaint stated facts on the basis of which there are reasons 
to believe that the Act has been or is being violated, and 
that investigation is in the public interest, exceeds its statu- 
tory authority and violates its own regulations. Neither 
the Federal Aviation Act nor the agency’s regulations 
permit the Board to act in this manner. The Board was 
without power to dismiss the complaint before it. It was 
required to name a hearing examiner, to provide an eviden- 
tiary hearing, and then to pass upon the initial decision 
of the hearing examiner, all in accordance with the reg- 
ularly adhered-to practice in enforcement proceeding as 


1° Tt is important to note that the authority on which the Board 
relied in promulgating its rules and regulations specifically includes 
Section 5 of the Administrative Procedure Act. 14 C.F.R. Part 
302, at p. 303 (revised Jan. 1, 1963). 


Tn a criminal case, a reversal of the prosecutorial action would 
probably not be within the judge’s power, inasmuch as criminal 
proceedings usually may not be dismissed without the District 
Attorney’s consent. State v. Anderson, 119 Tex. 110, 26 S.W. 2d 
174 (1930). 
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provided for in Part 302 of Title 14 of the Code of Fed- 
eral Regulations. 


B. Jupictan Construction Or Srmimar ENFoRCEMENT 
Statutes Conrirms THe Lack Or Power In Tue 
Boarp To SummMarity TERMINATE ENFORCEMENT 
Proceepincs Duty Instrrutep By Tue Bureav. 


The statutory construction of the Federal Aviation Act 
propounded herein by petitioner, which holds the Board is 
without discretion to terminate an enforcement proceeding 
duly instituted by the Bureau of Enforcement without hear- 
ing, is supported by the construction given other acts gov- 
erning administrative agencies. Thus, for example, the 
courts have ruled that the Interstate Commerce Commis- 
sion, the National Mediation Board, the National Labor Re- 
lations Board, do not have uncontrolled or absolute disere- 
tion to refuse jurisdiction in enforcement proceedings. 
Moreover, the courts have been particularly stringent in 
what an agency may do without hearing before dismissing 
a complaint before it. 


The Interstate Commerce Commission, the oldest of the 
federal administrative agencies, was long assumed to have 
absolute discretion in respect to its jurisdiction in enforce- 
ment proceedings. The Interstate Commerce Act, 49 
U.S.C.A. Section 1 et seq., after which the enforcement pro- 
visions of the Federal Aviation Act involved herein were 
patterned,}* provides that any ‘‘person . . . or association 
... or any mercantile, agricultural, or manufacturing so- 
ciety . . . or any body politic . . . or any common carrier’’ 
may complain of ‘‘anything done or omitted to be done by 
any common carrier subject to the provisions’’ of the Act. 
Section 13, 49 U.S.C.A. § 13. If, after service of the com- 
plaint upon the respondent, respondent does not satisfy 
the complaint or there are reasonable grounds to investi- 


12 See Rhyne, The Civil Aernonauties Act Annotated xiii-xvi, 
160 (1939). 
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gate, “it shall be the duty of the Commission to investigate 
the matters complained of in such matter and by such means 
as it shall deem proper.” 


However, the Supreme Court has issued mandamus 
against the Commission in cases where the Commission 
denied its jurisdiction because of misconceptions of law, 
I.C.C. v. Humboldt 8.8. Co., 224 U.S. 474 (1912) ; Louisville 
Cement Co. v. 1.C.C., 246 U.S. 638 (1918), and has stated 
generally that the Commission has no alternative but to 
‘investigate’? a complaint, I.C.C. v. Baird, 194 U.S. 25 
(1904). The Commission proceeds on the assumption that 
the ‘‘investigation’’ of Section 13 complaints require a full 
hearing.13 


Similarly, the Courts have held that the National Labor 
Relations Board does not have absolute discretion to dis- 
miss complaints which have been issued by the Board’s 
general counsel to enforce the obligations and duties of the 
Labor Management Relations Act, 29 U.S.C.A. Section 141 
et seq.14 In Office Employes Int’l Union v. N.L.R.B., 353 
U.S. 313 (1957), the Supreme Court held that the Board 
could not refuse to exercise jurisdiction over labor unions, 
as a class, when the unions were acting as employers. The 
Court held the Board determination to be ‘contrary to the 
intent of Congress, ... arbitrary and... beyond its power.’’ 
Id. at 320.15 The courts have also qualified the Board’s 
asserted power to dismiss cases without affording a com- 
plaining party an opportunity for a hearing. See Marine 
Engineers’ Ass’nv. N.L.R.B., 202 F.2d 546 (3rd Cir. 1953) ; 
Textile Workers of America v. N.L.R.B., 111 U.S. App. D.C. 


13 Jaffe, The Individual Right To Initiate Administrative Proc- 
ess, 25 Iowa L. Rev. 485, 515 n. 111 (1940). 

14See generally Note, The Discretionary Jurisdiction of the 
N.L.R.B., 71 Harv. L. Rev. 527 (1958). 

15 Cf. Jacobson v. N.L.R.B., 120 F. 24 96 (3rd Cir. 1941), which 
would appear to indicate that once a complaint has been issued 
the Board may not refuse to adjudicate the dispute if jurisdiction 
exists. 
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109, 294 F.2d 738 (1961); Local 112 v. Rothman, 209 F. 
Supp. 295 (D.D.C. 1962).1® 


Finally, the National Mediation Board, the agency with 
jurisdiction over certain labor disputes under the Railway 
Labor Act, has also been reseed by this Court for refus- 
ing to assume jurisdiction in proceedings properly before 
it. Air Lines Dispatchers v. National Mediation Board, 
189 F.2d 685 (D.C. Cir.), cert. denied, 342 U.S. 849 (1951). 


The effect of these court decisions is to require the agency 
to hear disputes and to complete enforcement proceedings 
which, for reasons of policy, economy and other reasons 
apparently within the expertise and good judgment of the 
agency, the agency has refused to process. 


The Board, in its opinion dismissing the complaint herein, 
relies primarily upon Nebraska Department of Acronautics 
v. Civil Aeronautics Board, 298 F.2d 286 (8th Cir. 1962), to 
support the proposition that it had the discretion in this 


case to dismiss the complaint without affording a hearing. 
(Tr. 458). Nebraska, however, does not support this propo- 
sition, nor can the Board take comfort from that case here. 
In that case, the Nebraska Department of Aeronautics filed 
a complaint under Section 1002(a) of the Act against Fron- 
tier Airlines alleging that Frontier was in violation of the 
Act by not providing adequate service on its routes. The 
complaint requested the Board to conduct an investigation 
into the legal adequacy of this service, as the Board is em- 
powered to do by the first sentence of Section 1002(a). This 


16 While it is true these three cases involve a denial of a hearing 
to a complaining party on the issue of a settlement between the 
charged party and the General Counsel, this distinction is one 
which, if material at all, renders the instant case an a fortiorari 
one. Here, differently than in the three cited cases, the Civil Aero- 
nautics Board has made no effort whatsoever to enforce the law 
to correct the wrongs complained of, nor has it exerted any effort 
to compel Eastern to either recompense or reinstate the employees 
for the unlawful conduct. 
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the Board refused to do, and dismissed the complaint of 
the Nebraska Department of Acronautics without hearing. 
On appeal to the Court of Appeals for the Eighth Circuit, 
the Court affirmed the Board’s action. 


The question presented in Nebraska was the duty of the 
Board to investigate a complaint. The issue turned pri- 
marily on the construction of the first sentence of 1002(a) 
of the Act, and not on the second and third sentences of that 
section which petitioner invoke herein. Moreover, the 
Board rules operative in ‘‘adequacy of service’’ petitions 
or complaints, Rules Section 302.700-302.705, are radically 
different than the rules involved herein: The Bureau of 
Enforcement piays no part under these rules in the en- 
forcement proceeding. It is the Board itself which deter- 
mines whether an investigation is warranted in the first 
instance. Finally, the decision of the Court in Nebraska 
is to the effect that the Board’s refusal to conduct an in- 
vestigation was based upon reasons which met the statutory 
standards. The Court held that the Board, differently than 
in the instant case, had determined there was no merit to 
the allegations of the complaint. The Board had not refused 
to act for reasons which went outside the merits of the 
complaint, or the truth and sufficiency of the allegations 
therein. Simply put, the Board had determined the com- 
plaint failed to state a claim against Frontier Airlines.17 


17 On brief to the Court in Nebraska the Board had argued that 
the Federal Aviation Act vested discretion in the Board to dismiss 
complaints comparable to the broad discretion vested in the Federal 
Trade Commission and the National Labor Relations Board. Brief, 
p. 39. While the Court in Nebrasika did not address itself to this 
specific issue of the comparable breadth of discretion of the several 
agencies, the proposition asserted by the Board clearly is not so. 
An examination of the legislative history suggests, as previously 
indicated, supra. p. 20 n. 12, that Section 1002(a) was taken not 
from the Federal Trade Act or the National Labor Relations Act. 
but rather was patterned after the Interstate Commerce Act. See 
Committee Print, Cross Reference and Derivative Index to S. 3027 


(Footnote No. 17—continued on following page) 
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Here, however, the Bureau has exercised its delegated 
authority and determined that “reasonable grounds” exist 
to believe that violations of the Act have occurred and that 
investigation is in the public interest, all in accordance with 
the rules promulgated by the Board. The Board itself has 
no discretion to dismiss the complaint without hearing. 


Nor can the Board take comfort from a claim that because 

the Board may, under the statute and rules promulgated 
thereunder, dismiss the complaint after hearing, it may 
do so now without hearing, and without injury to peti- 
tioner. In addition to the fact this ignores the specific 
holding in Vitarelli v. Seaton, 359 U.S. 535, 539-540 (1959), 
that an agency must proceed under and in accordance 
with its own regulations whether or not the agency was 
required to promulgate the regulations, the claim ignores 
the purposes of a hearing of providing a fuller record, 
and of adding additional strength to a case which, up to 
that point, must be viewed on the basis of the pleadings 
only.?% 
_—$———— 
Amendment, at p. 5, 74th Cong., Ist Sess. (undated). The Senate 
Committee on Interstate Commerce considering S. 2, 75th Cong., 
1st Sess., the bill which eventually became the Civil Aeronautics 
Act, also had prepared for it a document entitled ‘‘Comparative 
Print Showing Identical and Comparable Provisions of Part I 
and Part IT of the Interstate Commerce Act.’’ This Comparative 
Print at p. 76, and the prior Committee Print, show that the “duty 
to investigate’’ language of what is now Section 1002(a) is derived 
from Sections 13 and 15 of the Interstate Commerce Act. More- 
over, as we have already noted, supra, p. 21, the National Labor 
Relations Board, which the Board apparently believes has been 
accorded broad discretion to refuse to assert its jurisdiction in 
enforcement proceedings, is subject to judicial review. 


18 See Stockton Port District v. California Stevedore and Ballast 
Co., 12 Ad. L. 419 (F.M.C. 1962), wherein the respondent had 
filed a motion to dismiss a complaint charging violations of the 
federal Shipping Act, alleging in support of the motion that the 
Martime Commission had no jurisdiction over the complaint, 

(Footnote No. 18—continued on following page.) 
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It. THE BOARD ERRONEOUSLY INTERPRETED SEC- 
TION 1002(2) OF THE ACT AS PERMITTING DIS- 
MISSAL OF THE COMPLAINT BASED ON A CON- 
JECTURE OF PETITIONER’S FUTURE STATUS. 


Congress cannot have intended that the Board, in exer- 
cising its responsibility under Section 1002(a) of the Act, 
was empowered to dismiss the complaint herein simply 
because the Board surmised petitioner might not be the 
collective bargaining agent when the Board’s final order 
was entered, even if we assume arguendo the Board had 
power to dismiss the complaint without hearing and to 
summarily terminate the enforcement proceeding instituted 
by the Bureau of Enforcement. The Board’s reason for re- 
fusing to proceed with the enforcement proceeding herein, 
and it bears repeating, a reason which does not go to the 
merits of the complaint, that 


“there is a substantial risk that prior to, or shortly 
after the completion of the hearing, ALPA, rather 


than FEIA, might be certified by the National Media- 
tion Board ...,’’ (Tr. 460) 


is based upon sheer conjecture, surmise and speculation, 
and violates every known rule requiring agency determina- 
tions to be based upon the evidence in the record.?” More- 


that the Act did not apply to respondent, and that it would be ‘‘in- 
advisable’’ to bring respondent under the Act. The motion to 
dismiss was denied by the Commission, the Commission stating, 
‘“‘These are questions which manifestly cannot be decided at 
this stage of this proceeding but can only be determined upon 
a full record.’’ 12 Ad. L. at 419. 
See also Jaffe, supra, p. 21, n. 13, at 529. 
19 The Board also noted: 
“In a public statement dated February 21, 1961, the Chairman 
of the National Mediation Board advised that ‘the board’s order 
in the United case is not necessarily binding on the rest of the 


airlines. Each case if sent to mediation would be judged on the 
basis of its facts...’ ’’ (Tr. 460, n. 12) 


(Footnote No. 19—continued on following page) 
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over, this finding by the Board constitutes, in effect, an 
arrogation of jurisdiction invested by the Congress solely 
in the National Mediation Board. As this Court has recent- 
ly held in Southern Pilots Association, supra, p. 10: 
“‘The Board, as it pointed out in its opinion .. . has no 
jurisdiction to pass upon designations of bargaining 
agents ...’’ (Footnote omitted) 53 L.R.R.M. at 2504. 
EAL Chapter is presently, and has been continuously, 
the exclusive bargaining agent for flight engineers on 
Eastern, having been so certified by the National Mediation 
Board in 1948. Whether EAL Chapter will continue as the 
certified bargaining agent is a matter solely within the 
jurisdiction of the National Mediation Board. See Section 
2, Ninth, of the Railway Labor Act, 45 U.S.C.A. 152, Ninth. 
The Civil Aeronautics Board has absolutely no authority to 
make such certifications, and necessarily it must honor the 
certificates until altered by the processes mandated by 
the Railway Labor Act.*° So sanctified are such certifica- 


Ee ee aaa 
This ‘‘ public statement”’ is not found anywhere in the formal record 


before the Board. The Board then stated that, notwithstanding 
this commitment by the National Mediation Board, 
‘the Board cannot ignore the substantial possibility of a similar 
determination being reached in the case of Eastern Air Lines 
were the Board to direct Eastern to bargain with FEIA by 
order entered in the present proceedings.’’ (Ibid.) 
The position of the National Mediation Board was still the same 
on August 28, 1963, some nine days after the Board decision in 
this case, as it was in February, 1961. See letter of Francis A. 
O’Neill, Jr., Chairman, National Mediation Board, to Mr. Jack 
Robertson, President, EAL Chapter, appended hereto as Ap- 
pendix C. 
20The Board’s determination that 
‘the public interest would not be served by holding a hearing 
on FETA’s complaint prior to such time as the jurisdictional 
dispute between FEIA and ALPA is determined and it shall 
affirmatively appear that FEIA will continue as the certified 
bargaining representative for Eastern’s flight engineers,’’ 
(Tr. 461) 
imposes upon EAL Chapter a burden of proof impossible to meet. 
(Footnote No. 20—continued on following page.) 
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tions by the National Mediation Board under its authority 
in Section 2, Ninth, of the Railway Labor Act, even the 
federal courts are powerless to review such certifications. 
See Switchmen’s Union of America v. National Mediation 
Board, 320 U.S. 297 (1943); UNA Chapter, Flight Engi- 
neers” International Association v. National Mediation 
Board, 111 U.S. App. D.C. 121, 294 F. 2d 905 (D.C. Cir. 
1961), cert. denied, 368 U.S. 956 (1962); WES Chapter, 
Flight Engineers’ International. Association v. National 
Mediation Board, — U.S. App. D.C. —, 314 F. 2d 234 
(D.C. Cir. 1962). 


The Supreme Court has recently had occasion to review 
an action wherein the Interstate Commerce Commission had, 
like the Board herein, extended its jurisdiction into matters 
within the province of another administrative agency. 
In that case, Burlington Truck Lines v. United States, 371 
U.S. 156 (1962), the Supreme Court found the Commission’s 
order unlawful because, inter alia, the Commission had 
“trenched” upon the jurisdiction of the National Labor Re- 
lations Board. The court held: 


“Finally, although we do not wish to fetter the Com- 
mission’s expert, discretionary powers . . . nevertheless 
the Commission should be particularly careful in its 
choice of remedy, and should have been particularly 
careful, because of the possible effects of its decision on 
the functioning of the national labor relations policy 
... The policies of the Interstate Commerce Act and 
the Labor Management Relations Act necessarily must 
be accommodated, one to the other... 


“Implicit in this analysis is a recognition that if either 
agency is not careful it may trench upon the other’s 
jurisdiction, and because of lack of expert competence, 
contravene the national policy as to transportation or 


For, a bargaining representative can never assure a government 
agency that its representation status will never be challenged by 
a rival union, or that it will continue as the certified bargaining 
representative. 
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labor relations . . .’’ 371 U.S. at 172-173. (Emphasis 
added.) 23 
The teachings of the Supreme Court in Burlington Truck 
Lines should be applied to this case if the harmful effects 
of aggrandizement of agency jurisdiction are to be 
avoided.?* 

The magnitude of the error of the Board in going behind 
the certification of EAL Chapter is pointed up by how the 
National Labor Relations Board would have treated the 
issue. Before the Labor Board, employers charged with re- 
fusals to bargain frequently raise the defense that the 
complaining union is not the exclusive bargaining agent, 
and therefore the employer is under no duty to bargain 
with it. The Labor Board, in determining the status of the 
union, looks only to the time at which the request for recog- 
nition and bargaining was made, and not to some future 
date, especially where the loss of status is directly attribu- 
table to the wrongful acts of the employer. See, eg., The 
Hamilton Plastic Molding Company, 135 N.L.R.B. 371, 374 


(1962), modified on other grounds, 312 F. 2d 723, (6th Cir. 
1962) ; Franks Bros. Co. v. N.L.R.B., 321 U.S. 702, 704-705 
(1944). Nor will the Labor Board allow an employer 
charged with a refusal to bargain to shield itself behind 
a claim of a jurisdictional dispute between two rival unions. 
Neo Gravure Printing Co., 136 N.L.R.B. 1407 (1962). More- 
over, the Labor Board will not even conduct a representa- 


*1 It is interesting to note that the Supreme Court in Burlington 
Truck Lines indicated that the Commission had disclaimed any in- 
tention to adjudicate matters within the jurisdiction of the Labor 
Board. 371 U.S. at 161. The Board in the instant case made a simi- 
lar disclaimer. (Tr. 460) Of course, in view of the Board’s holding, 
this disclaimer is specious. 

22 The harmful effects of the Board action herein are suggested 
by the fact that ALPA, on October 8, 1963, did file an application 
with the National Mediation Board under Section 2, Ninth, of the 
Railway Labor Act, seeking to represent the flight engineers in the 
employ of Eastern Air Lines. The filing of this application, so soon 
after the decision of the Board herein, is, petitioner respectfully 
suggests, more than mere coincidence. 
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tion election during the pendency of an unfair labor prac- 
tice charge of the kind here involved.?? 


The Civil Aeronautics Board has ignored these firmly 
established principles of our national labor policy. It did 
not restrict its view of the representation status of EAL 
Chapter to when the unfair labor practices occurred, nor 
even to when it wrote its opinion. Instead, it speculated 
about the future disposition of the “jurisdictional” dispute 
which Eastern purposely injected into this case by dealing 
with the wrong union, ALPA. If the EAL Chapter should 
now lose a representation election to the Air Line Pilots 
Association, it will be because Eastern has, in addition to 
undermining EAL Chapter by its refusal to bargain, un- 
lawfully discharged employees who were members of EAL 
Chapter, refused to reinstate them, and has unlawfully 
coerced and influenced the employees. These unlawful acts 
form a major part of the complaint against Eastern before 
the Board. See Complaint, paras. 11-13, 16-21 (Tr. 5-14); 


“‘Reply’’ of EAL Chapter, pp. 2-6 (Tr. 204-208).24 Equally 


23 N.L.R.B. v. Trimfit of California, 211 F. 2d 206, 209 n. 2 (9th 
Cir. 1954). See also § 102.95(b) of the Rules of the National Labor 
Relations Board, 29 C.F.R. § 102.95(b). 

24In the Southern case like doubts respecting the status of the 
complaining union, ALPA, were faced by the Board because 
Southern Airways had replaced the striking pilots with employees 
whose loyalty to ALPA was questioned. However, these doubts 
did not prevent the Board from issuing an order compelling 
Southern to bargain in good faith with ALPA. More significantly, 
the Board noted on brief to this court in the Southern ease that, 
“‘Moreover, and apart from the fact that petitioners [Southern 
Pilots Association] made no effort until after the settlement to 
displace ALPA as the bargaining agent, they concede (p. 12 
of petitioners’ brief) that as of July 12, 1960, the date upon which 
the Board found an unfair labor practice was committed by 
Southern, only 52 replacement pilots had been hired, as opposed 
to 137 pilots on strike (see attachment A to the back to work agree- 
ment (Tr. 2765-67) ). Pilots hired subsequent to the date of the 
unfair labor practice could not affect the majority status of ALPA.”’ 
(Emphasis added.) Brief, p. 32. 
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serious, the Board has not only not ignored the “jurisdic- 
tional” dispute in order to resolve first the unfair labor 
practice charge against Eastern; but, it has presumed to 
adjudicate that dispute adversely to EAL Chapter by re- 
fusing to allow it to prosecute this action. 


The Civil Aeronautics Board’s reliance upon the possible 
demise of EAL Chapter at some future date cannot stand. 
The Board not only indulged in conjecture and went beyond 
the evidence in the record before it, but it also trenched 
upon the exclusive jurisdiction of the National Mediation 
Board to determine such questions. It was an abuse of dis- 
cretion for the Board to dismiss the complaint on this 
ground. 


iil. THE BOARD ERRONEOUSLY INTERPRETED 
SECTION 1002(2) OF THE ACT AS PERMITTING 
DISMISSAL OF THE COMPLAINT BASED ON 
THE GROUND THAT PETITIONER HAS ALSO 
INVOKED THE JURISDICTION OF THE FED- 
ERAL COURTS OVER SOME OF THE COM- 
PLAINED-OF UNLAWFUL ACTS. 


The Board also abused its discretion in dismissing the 
complaint on the ground that petitioner had invoked the 
jurisdiction of the federal courts over some of the unlawful 
acts complained of in the complaint to the Board. The juris- 
diction of the courts is independent of that of the Board, 
and petitioner cannot be penalized for resorting to that 
jurisdiction in an effort to fully vindicate the rights of the 
flight engineers involved herein.*° 


2° The Board purports to recognize the independent jurisdiction 
of the courts. However, because of the other language in the opinion 
and the effect of the Board’s order, petitioner has no alternative 
but to assume the Board was not firmly committed to this proposi- 
tion of law. 
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To test the reasonableness of the Board’s refusal to act 
in this case, the exact posture of the lawsuits, and the 
matters put in issue in those lawsuits must be recalled. 
As already noted, supra, pp. 3-4, the courts had been faced 
in those actions with requests for interlocutory relief only. 
No evidentiary hearings were held in either case. As regards 
the issues presented to the courts, the Court of Appeals 
refused to consider, on jurisdictional grounds, whether 
Eastern had violated the Act by negotiating agreements 
with ALPA during the strike on matters affecting the 
terms and conditions of employment of flight engineers. 
Material facts relating to Eastern’s failure to bargain in 
good faith were not disclosed to EAL Chapter until after 
the second suit had been filed, so these facts appear for the 
first time in the complaint before the Board. The issue of 
whether Eastern violated the Act by discriminatorily con- 
ditioning the return to work of the striking flight engineers 
upon relinquishment of certain seniority rights and by dis- 
criminatorily discharging and refusing to employ the strik- 
ing flight engineers was not presented to any court. Nor 
was the issue whether Eastern had violated the Railway 
Labor Act by refusing to process or submit to a Board 
of Adjustment certain grievances before either of the 
United States District Courts. 


Yet, despite these facts, the interlocutory nature of the 
judicial proceedings, that no hearings had been held by 
the federal courts, and that only some of the issues on 
complaint before the Board were before the federal courts, 
the Board refused to exercise its statutory responsibility 
under Section 1002(a) of the Act. 


That the Board has jurisdiction, independent of and con- 
current with the federal courts over the violations of the 
Railway Labor Act asserted by EAL Chapter, is without 
doubt. The plain language of the statute, Section 401 (k) (4), 
dictates this conclusion, as does the legislative history of 
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the Act.?¢ It is unnecessary to lengthen this brief with argu- 
ment on the concurrent jurisdiction of the Board under the 
Federal Aviation Act to determine the dispute before it. 
The Board itself has already eloquently stated that argu- 
ment in its brief to this court in the Southern case. There 
the Board argues that it has been invested by Congress with 


26 When the legislation respecting civil aeronautics was under 
consideration by the Congress in 1938, one of the issues was whether 
the proposed Civil Aeronautics Authority should have the power 
to determine for itself violations of the Railway Labor Act, or 
whether it would have to rely upon the National Mediation Board 
for such determinations. H.R. 9738, Section 402(n), provided in 
pertinent part: 

‘“a violation of the Railway Labor Act, as amended, by any 
air carrier, when certified to the Authority by the National 
Mediation Board, shall be deemed a violation of this Act, and 
as the penalty therefor, the Authority may, after notice and 
hearing, suspend any certificate, in whole or in part, of such 
air carrier issued under the Act until notified by the Mediation 
Board that such violation has ceased.’’ 

Mr. David Behncke, President of the Air Line Pilots Association, 
opposed this provision as unworkable. He testified : 

‘‘Another very important reason why the labor provision of 
H.R. 9738 is not workable is because the provision for the vio- 
lation of the Railway Labor Act is contingent upon the fact 
that before the Authority may hear the question of violation it 
ean do so when the violation is certified to the Authority by 
the National Mediation Board. This is not possible because the 
National Mediation Board has always taken the position, and 
does now take the position, that its functions are strictly me- 
diatory and it is impossible for the Board itself, under such 
circumstances, to hold hearings or to certify a violation.’’ 
Hearings on H.R. 9738 Before the House Committee on Inter- 
state and Forcign Commerce, 75th Cong., 3rd Sess. 215 (1938). 
Accordingly, Mr. Behncke proposed an amendment to the legis- 
lation authorizing the Civil Aeronautics Authority to determine for 
itself whether the carriers were in violation of the Railway Labor 
Act. Id. at 213. His amendment, without material change, now 
appears as Section 401(k)(4) of the Federal Aviation Act. See 
also Hearings on S. 3659 Before the Subcommittee of the Senate 
Committee on Interstate Commerce, 75th Cong., 3rd Sess. 53-57 
(1938). 
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“jurisdiction to entertain” complaints alleging violations of 
the Railway Labor Act, irrespective of concurrent federal 
court jurisdiction. Brief, pp. 18-30. Of particular signifi- 
cance is the following assertion of the Board: 


“Hence, except for the Board, these matters can be 
dealt with only by a court. The courts need no assist- 
ance from the Board in enforcing their decrees, and 
Congress must have meant more in enacting Section 
401(k) (4) than that the Board would aid the courts in 
compelling obedience to their injunctions.’’ Zd. at 20. 


The Board in its opinion in this case asserts that the 
Southern case is ‘‘radically different’’ than the instant one, 
and therefore it is not bound by its opinion in that case of 
declining to defer to the federal courts. This simply is not 
so. In the Southern case, Southern, in its answer to the 
complaint, asserted that the Board’s determination of vio- 
lations of the Railway Labor Act should be made ‘‘only 
after a proper determination has been made by the Rail- 
way Labor Act agencies that a carrier is in violation of 
that Act.’? The Hearing Examiner rejected this contention, 
and held that while the courts have concurrent jurisdiction 
this jurisdiction is not exclusive and does not affect the 
duty of the Board to investigate Railway Labor Act viola- 
tions. On appeal to the Board, the Board adopted the reas- 
oning of the Hearing Examiner and held: 


‘‘The Board must proceed on the premise that it was 
the intent of Congress that the Board, in appropriate 
cases, is the forum to hear and determine complaints 
alleging violations of the [Railway Labor Act] obliga- 
tions by air carriers.”’ 

Significantly, when the Southern case came before the 
Board there had been a decision by a federal court in a suit 
brought by the complaining union to enjoin the same viola- 
tions of the Railway Labor Act that were the subject of the 
complaint before the Board. In several important respects, 
at least, that court decision was adverse to the complaining 
union. What the Board had to say about the effect to be 
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given that decision is, we submit, completely dispositive of 
this issue. 


‘*We note that in addition to filing a complaint with 
the Board, ALPA also brought a civil action against 
Southern in the U. S. District Court at Nashville, Ten- 
nessee, on November 2, 1960, requesting injunctive re- 
lief and damages. Subsequently both parties filed mo- 
tions for summary judgment. The Board has been 
furnished with copies of Judge Miller’s Memorandum 
Opinion entered February 16, 1962, with his Findings 
of Fact and Conclusions of Law and the Judgment en- 
tered April 27, 1962, and with his further Order en- 
tered May 11, 1962. We note that the Court rejected 
a request by Southern that under the doctrine of pri- 
mary jurisdiction the civil action be stayed pending a 
final decision in the Board’s proceedings, the Court 
stating in effect that its action was separate and differ- 
ent from the Board’s proceeding and that the final de- 
terminations of the Board on the numerous factual and 
legal issues before it would be neither res judicata nor 
a guide to the court in its findings and conclusions on 
the legal issues before it. By a parity of reason, we 
conclude that the Board must make its own determina- 
tion on the issues of its proceeding, and that it is open 
to the Board to draw inferences and reach conclusions 
which may differ from those reached by the Court.’’ 
(Slip Opinion, p. 8, n. 12, Order No. E-18560) (Empha- 
sis added) 


Because administrative agencies and the courts are, in 
cases like the instant one, ‘‘collaborative instrumentalities 
of justice,’? United States v. Morgan, 313 U.S. 409, 422 
(1941), one cannot abdicate its function and statutory obli- 
gations, and defer to the other. This Court of Appeals has 
already had occasion to reverse an agency for declining 
to exercise its jurisdiction for the same reason stated by the 
Board herein. In Philco Corp. v. Federal Communications 
Commission, 110 U. S. App. D.C. 387, 293 F.2d 864 (1961), 
the National Broadcasting Company had sought renewal of 
its license to operate a television station. Philco filed a 
protest charging that the renewal was contrary to the pub- 
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lic interest. Philco asked for an evidentiary hearing before 
the Commission. Philco’s claim of no public interest was 
in part based upon the fact that numerous antitrust suits, 
including one brought by Philco itself, were pending against 
NBC and its parent corporation, Radio Corporation of 
America. The FCC dismissed Phileo’s protest, indicating 
it was awaiting the outcome of the court litigation for it 
stated the renewal of the license was “without prejudice to 
whatever action the Commission may deem appropriate at 
such time as presently pending antitrust actions involving 
RCA and NBC may be terminated.’2? On appeal, the 
Court rejected this administrative deference and ordered 
the Commission to hold a hearing on Phileo’s charges. The 
Court held that the pendency of court proceedings raising 
even identical questions does not justify an agency with 
plenary jurisdiction in refusing to hear the merits of the 
complaint before it. The Court stated cogently : 


‘Determination of the public interest cannot be post- 


poned pending the outcome of law suits.’ 293 F.2d at 
868. 


See also Federal Trades Commission v. Cement Institute, 
333 U.S. 683 (1948). 


Congress by enacting Section 401(k)(4) did not intend 
to deprive private parties of other remedies which were 
already available. In Section 1106 of the Act, 49 U.S.C.A. 
$1506, Congress specifically provided: 


“Nothing contained in this chapter shall in any way 
abridge or alter the remedies now existing at common 


27 Compare the language of the Board herein: 

“‘We further find that no useful purpose would be served by 
deferring action pending resolution of the jurisdictional dispute 
and final conclusion of the pending court litigation, and there- 
fore we dismiss the complaint. However, our dismissal shall 
be without prejudice to renewal of the complaint if, in aecord- 
ance with this opinion, circumstances should so warrant.’? 
(Footnote omitted.) (Tr. 464) 
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law or by statute, but the provisions of this chapter are 
in addition to such remedies.”’ 


The Board’s action herein is in direct abrogation of the 
Congressional policy enunciated in this ‘savings clause.” 
For the Board, by refusing to exercise its own jurisdiction 
once other remedies have been sought, has imposed a tariff 
on the invocation by petitioner of the Railway Labor Act. 
This the Board is proscribed from doing. Petitioner is not 
required by Congress to ‘‘elect’’ a remedy against Eastern; 
nor is it barred from resorting to other remedies to redress 
the wrongs complained of. 


This specie of the doctrine of ‘‘primary jurisdiction’? in- 
voked here by the Board to exeuse its abdication of re- 
sponsibility, is totally foreign to the facts of this case. The 
doctrine usually operates where the judicial proceeding 
might hamper the uniform and effective administration of 
a statute by an agency. Texas ¢ Pac. Ry. v. Abilene Cotton 
Oil Co., 204 U.S. 426 (1907). The doctrine is bottomed on 
the theory that Congress intended to avoid ‘‘contradiction, 
confusion and wastefulness.’’?* As can be readily per- 
ceived, such considerations have no application here. The 
federal courts, in exercising their jurisdiction under the 
Railway Labor Act over the complaints brought by EAL 
Chapter against Eastern, have no interest in, nor any role 
to play in, the enforcement of the Federal Aviation Act 
and the requirement that Eastern comply with all terms 
and conditions of its certificate on pain of revocation. And 
surely, the Board is not saying it must wait until the courts 
find Eastern in violation of the Railway Labor Act, and 
then it too will find Eastern in violation, so as to avoid 
‘‘confusion’’ or ‘‘contradiction.’’ 


The Federal Aviation Act permits of no other construc- 
tion than that the Board was required to exercise its juris- 


28 Jaffe, Primary Jurisdiction Reconsidered: The Anti-Trust 
Laws, 102 U. Pa. L. Rev. 577, 603-604 (1954). 
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diction in this case, and could not refuse to do so simply be- 
cause EAL Chapter has chosen to invoke the jurisdiction of 
the federal courts under the Railway Labor Act over some 
of the unlawful acts. The Board itself in the recent South- 
ern case recognized this. The Court of Appeals has already 
spoken and has explicitely stated an agency may not ““post- 
pone’’ considering issues of ‘‘public interest’’ solely be- 
cause of the pendency of private litigation. For the Board 
to refuse to hear the complaint herein, whether based on 
some theory of ‘‘primary jurisdiction’’ or otherwise, is to 
ignore the ‘‘savings clause’’ of the Federal Aviation Act, 
and to unjustifiably restrict resort to remedies specifically 
conferred by the Railway Labor Act. The Board acted in 
abuse of its discretion. 


IV. THE BOARD’S FINDINGS ARE WITHOUT ANY 
SUPPORT IN THE RECORD, AND ARE ARBI- 
TRARY AND CAPRICIOUS. 


The error of the Board in concluding, inter alia, that the 
existence of the ‘‘jurisdictional’”’? dispute between ALPA 
and EAL Chapter warrants dismissal of the complaint 
herein is not so incongruous when considered in the light of 
the errors committed by the Board in the predicate factual 
findings. Petitioner respectfully suggests these errors of 
fact would not have occurred had the Board followed its 
own regulations and held a hearing, one of the primary 
purposes of which is to avoid the possibility of errors of 
fact being made in a complex case wherein the inferences 
drawn from basic facts may be varied and disputed. 


Clearly, the most serious error appears in the Board’s 
treatment of the two so-called Feinsinger Commission Re- 
ports, and the Kheel Board recommendations. (Tr. 457)2° 


29 None of these documents are in the record before the Board. 
They appear in the record before this court (Tr. 467-569) only 
because petitioner, believing these documents have not had the cir- 
culation other ‘‘public’’ papers, reports and decisions have, re- 
quested they be included for the convenience of the court. 
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The Board correctly quotes from the Feinsinger reports, 
but unfortunately does so out of context and hence does not 
fully convey the thrust of these reports. Beyond what the 
Board relies upon, the Commission stated further: 


“‘The Commission now urges upon ALPA the need 
to refrain form any legal action intended to change 
existing rights of representation in the cockpit pending 
merger negotiations. If ALPA is to cooperate with 
FEIA to establish a relation of mutual respect and 
confidence, which is essential before serious merger 
talks can succeed, it may fairly be asked to give FEIA 
and its Chapters reasonable assurance against attempts 
to impair their existing representation rights through 
a craft of class petition to the National Mediation 
Board under the Railway Labor Act like that filed in 
the United Air Lines case. Moreover, the FEIA or- 
ganization should not suffer an increased risk of loss 
of its representation rights through compliance with 
the Commission’s recommendation concerning addi- 
tional qualifications for flight engineers.”? (Footnote 
omitted.) (Tr. 563-564) 


And, most significantly : 


‘“‘During the interim period when merger is under 
consideration, there should be no occasion to change 
the basic representation rights of the two unions.12 
ALPA will continue to represent the captain and co- 
pilot on all equipment and the second officer on four- 
man turbojet crews. FERIA will continue to represent 
persons serving in the capacity of flight engineer on 
all equipment including the occupant of the third seat 
on three-man turbojet crews. 


Pursuant to the Railway Labor Act, the National 
Mediation Board has, of course, exclusive jurisdiction 
to make rulings with respect to the representation of 
employees of air carriers.’’ (Tr. 566) 


Thus, the Feinsinger Commission did not merely recom- 
mend a merger of ALPA and the Flight Engineers’ Inter- 
national Association, and an end to the ‘jurisdictional’? dis- 
pute. The commission also fully expected that ALPA would 
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engage in no conduct which would ‘‘impair’’ the represen- 
tation status of EAT, Chapter. The Board ignores this, and 
Consequently concludes it would not be in the «« public inter- 
est”’ to hear a complaint which, among other things, charges 
ALPA with conspiring with Eastern to deprive, not just to 
“‘impair,’? RAL Chapter of its bargaining rights, 


The Board’s treatment of the Kheel Board report is 
equally incomplete, and implies the current strike against 
Eastern by EAL Chapter was motivated by EAL Chapter’s 
Opposition®® to the Feinsinger Commission recommenda- 
tions which the Kheel Board had “endorsed.” (Tr. 457) 
This is incorrect and unfortunate. The Kheel Board did en- 
dorse the Feinsinger Commission Recommendations, and 
Suggested the execution of an agreement implementing these 
recommendations. But it did so only after proposing sev- 
eral modifications to protect the representation rights of 
EAL Chapter.*!' The Kheel Board concerned itself pri- 
marily with “economiec’’ issues, wages, hours of service, 
sick leave, training, over which EAL Chapter and Eastern 
differed. It was on these ““economie’’ issues, and not on any- 
thing having to do with the Feinsinger Commission Re- 
ports, that EAL Chapter struck Eastern in June, 1962.32 


Moreover, the Board’s recitation of the “factual”? back- 
drop to this dispute would have Eastern an innocent by- 


_—— 
30 BAL Chapter accepted the Feinsinger Commission Reports 
as a basis for settlement, even Eastern conceded this. (Tr. 55) 


#1 EAL Chapter had taken the position before the Kheel Board 
that any proposed modifications of the agreement to implement 
the Feinsinger Commission report were not properly before the 
Board because they had not been the subject of a “Section 6”’ notice 
under the Railway Labor Act. The Khecl Board noted this position 
of EAL Chapter. (Tr. 210-211) 


32 No one has Suggested, Eastern or the Civil Aeronautics Board, 
that the current strike is not lawful. It was called only after all of 
the requisite procedures of the Railway Labor Act had been ex. 
hausted. (Tr. 5) 
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stander, an employer caught-up in a ‘‘jurisdictional’’ dis- 
pute not of its own doing, between two rivalling unions. 
(Tr. 456-457) Essential allegations of petitioner’s com- 
plaint assert this not to be so. But, irrespective of whether 
this court would agree with allegations of petitioner, this is 
another area in which the facts are in dispute, and where 
a hearing should have been held to resolve these disputed 
contentions of the parties.?* 


No purpose would be served by pointing out other find- 
ings of the Board which have no basis in the record.*+ It is 
one thing for the Board to take ‘‘administrative’’ notice of 
matters dehors the record of a questionable ‘‘public’’ char- 
acter. It is quite another to not accurately portray the facts, 
and at the same time deny the party adversely affected a 
hearing to possibly correct erroneous impressions and in- 
ferences. 


The decision of the Board, based upon findings which do 
not meet the ‘‘substantial evidence’’ standard, American 
Airlines v. North American Airlines, 351 U.S. 79, 86 (1956) ; 
Burlington Truck Lines v. United States, 371 U.S. 156, 168 
(1962), must be set aside. 


CONCLUSION 


For all the reasons set forth herein, the petition for re- 
view should be granted and, upon review, the order of the 


%3 The Feinsinger Commission noted the carriers ‘‘act like help- 
less victims’’; but stated this ‘‘resulted in part from their failure 
to accept their managerial responsibilities and their tendencies to 
temporize ...’’ (Tr. 508) 


34 For example, the Board holds that EAL Chapter ‘‘struck’’ 
Eastern in 1961. (Tr. 457) There is nothing in the record to 
support this conclusion except bare allegations of Eastern on 
answer and on motion. Whether the work stoppage was in fact 
a “‘strike,’? or as claimed by EAL Chapter, an unauthorized 
“‘wildeat’’ walkout, has not been litigated. 
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Board vacated and a hearing on EAL Chapter’s complaint 
before the Board directed. 
Respectfully submitted, 


I. J. GRoMFINE 

Herman STERNSTEIN 
Wituram B. Peer 
Attorneys for Petitioner 


Of Counsel: 


ZIMRING, GROMFINE AND STERNSTEIN 
1001 Connectiteut Avenue, N. W. 
Washington, D. C. 20063 
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APPENDIX A 


Pertinent provisions of the Federal Aviation Act referred 
to in the Brief are as follows: 


Section 401(g): 


“‘The Board upon petition or complaint or upon its 
own initiative, after notice and hearings, may alter, 
amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and ne- 
cessity so require, or may revoke any such certifi- 
eate, in whole or in part, for intentional failure to 
comply with any provision of this subchapter or any 
order, rule, or regulation issued hereunder or any 
term, condition, or limitation of such certificate: Pro- 
vided, That no such certificate shall be revoked unless 
the holder thereof fails to comply, within a reasonable 
time to be fixed by the Board, with an order of the 
Board commanding obedience to the provision, or to 
the order (other than an order issued in accordance 
with this proviso), rule, regulation, term, condition, 


or limitation found by the Board to have been violated. 
Any interested person may file with the Board a pro- 
test or memorandum in support of or in opposition to 
the alteration, amendment, modification, suspension, 
or revocation of the certificate.” 


Section 401(k) (4): 


‘‘Tt shall be a condition upon the holding of a certifi- 
eate by any air carrier that such carrier shall comply 
with sections 181-188 of Title 45.’ 


Section 1002(a): 


‘“‘Any person may file with the Administrator or 
the Board, as to matters within their respective 
jurisdiations, a complaint in writing with respect 
to anything done or omitted to be done by any per- 
son in contravention of any provisions of this chap- 
ter, or of any requirement established pursuant there- 
to. If the person complained against shall not satisfy 
the complaint and there shall appear to be any reason- 
able ground for investigating the complaint, it shall be 
the duty of the Administrator or the Board to investi- 
gate the matters complained of. Whenever the Adminis- 
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trator or the Board is of the opinion that any complaint 
does not state facts which warrant an investigation or 
action, such complaint may be dismissed without 
hearing. In the case of complaints against a member 
of the Armed Forces of the United States acting in 
the performance of his official duties, the Administrator 
or the Board, as the case may be, shall refer the com- 
plaint to the Secretary of the department concerned for 
action, The Secretary shall, within ninety days after 
receiving such a complaint, inform the Administrator 
or the Board of his disposition of the complaint, in- 
cluding a report as to any corrective or disciplinary 
actions taken.” 


Pertinent provisions of the rules and regulations of the 
Civil Aeronautics Board referred to in the Brief are as 
follows: 


Section 302.201: 


‘‘FormaL Compiaints: Any person may make a for- 
mal complaint to the Board with respect to anything 
done or omitted to be done by any person in contraven- 
tion of any economic regulatory provisions of the act, 
---or any rule, regulation, order, limitation, condition 
or other requirement established pursuant thereto. Ev- 
ery formal complaint shall conform to the requirements 
of § 302.3, concerning the form and filing of documents. 
The submission of a formal complaint by a person other 
than an enforcement attorney (hereinafter called a 
third party) shall not in itself result in the institution 
of a formal economic enforcement proceeding and a 
hearing with respect to the complaint unless and until 
the Director of the Bureau of Enforcement dockets a 
petition for enforcement with respect to such com- 
plaint, or a portion thereof, in accordance with § 302.- 
206. A formal complaint, whether filed by a third party 
or an enforcement attorney, may be amended at any 
time prior to the service of an answer to a complaint. 
Thereafter, such amendment may be filed only upon 
the grant of a motion filed in accordance with § 302.18, 
except that permission to amend a third-party com- 
plaint after the filing of an answer but before the dock- 
eting of a petition for enforcement must be obtained 
from the Director of the Bureau of Enforcement.’? 
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Section 302.204(a) and (b): 


‘‘Tuirp-Party Compiarnts: (a) A third-party com- 
plaint, and any amendments thereto, submitted pur- 
suant to §302.201 shall be served by the person filing 
such documents upon each party complained of and 
upon the Director of the Bureau of Enforcement. 


(b) Within fifteen (15) days after the date of ser- 
vice of a third-party complaint, each person complained 
of shall file an answer in conformance with and subject 
to the requirements of (302.207 (b). Extensions of 
time for filing an answer may be granted by the Diree- 
tor of the Bureau of Enforcement for good cause 
shown.”’ 


Section 302.206: 


“‘DockETING oF Petition ror ENrorcEMENT: When- 
ever in the opinion of the Director of the Bureau of En- 
forcement there are reasonable grounds to believe 
that any provision of the act or any rule, regulation, 
order, limitation, condition or other requirement estab- 
lished pursuant thereto, has been or is being violated, 
that, in the case of third-party complaints, efforts to 
satisfy a complaint insofar as required by $302,204 have 
failed, and that investigation of any or all of the alleged 
violations is in the public interest, the Director of the 
Bureau of Enforcement may institute an economic en- 
forcement proceedings by docketing a petition for 
enforcement. The petition for enforcement shall in- 
corporate by reference a formal complaint submitted 
pursuant to §302.201 or shall be accompanied by a com- 
plaint complying with §302.3 which is verified by an 
enforcement attorney. The petition for enforcement, 
and accompanying complaint, if any, shall be formally 
served upon the respondent and complainant. The pro- 
ceedings thus instituted shall be processed in regular 
course in accordance with this part. However, nothing 
in this part shall be construed to limit the authority of 
the Board to institute or conduct any investigation or 
inquiry within its jurisdiction in any other manner or 
according to any other procedures which it may deem 
necessary or proper.”’ 


Section 302.208: 


‘“‘DerauLt: Failure of a respondent to file and 
serve an answer within the time and in the manner 
prescribed by this part shall be deemed to authorize the 
Board, in its discretion, to find the facts alleged in the 
petition to be true and to enter such order as may be 
appropriate without notice or hearing, or, in its disere- 
tion, to proceed to take proof, without notice, of the al- 
legations or charges set forth in the complaint or order, 
provided that the Board or examiner may permit late 
filings of an answer for good cause shown.”’ 


Section 302.213: 


“‘Heartine: After the issues have been formulated, 
whether by the pleadings or otherwise, the examiner 
or the Board shall give the parties reasonable written 
notice of the time and place of the hearing.”’ 
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APPENDIX B 
CuronoLocy or Retatep LiticaTIon 


1. Flight Engineers’ International Association, EAL 
Chapter, AFL-CIO v. Eastern Airlines, Inc., 208 F. Supp. 
182 (S.D. N.Y. 1962), aff’d per curium, 307 F. 2d 510 (2nd 
Cir.), cert. denied, 372 U.S. 945 (1963). This action was filed 
by EAL Chapter in the United States District Court for the 
Southern District of New York on July 24, 1962. The com- 
plaint charged that Eastern violated the Railway Labor 
Act by (1) engaging in bargaining with the individual 
striking flight engineers; and (2) effecting unilateral 
changes in the collective bargaining agreement which 
changes had never been the subject of a notice to EAL 
Chapter as required by Section 6 of the Railway Labor 
Act, 45 U.S.C.A. §156. The motion for a temporary re- 
straining order was denied on July 24, 1962, by United 
States District Judge Bonsal. The matter then came before 
United States District Judge Feinberg on EAL Chapter’s 
Motion for Preliminary Injunction. Affidavits were filed by 
both parties in support of their respective positions. How- 
ever, no hearing on the facts was held; no witnesses were 
examined by the court. The opinion of Judge Feinberg 
denying the Motion for Preliminary Injunction was entered 
August 10, 1962. An appeal was immediately taken to the 
United States Court of Appeals for the Second Cireuit. On 
August 30, 1962, that court affirmed, in a per curium opin- 
ion, the denial of the Motion for a Preliminary Injunction. 
A petition for a writ of certiorari was then filed to the 
United States Supreme Court. The Court denied the peti- 
tion on March 18, 1963. 


2. Flight Engineers’ International Association, EAL 
Chapter, AFL-CIO v. Eastern Airlines, Inc. and Air Line 
Pilots Association — F. Supp. —, 51 L.R.R.M. 2105 (S.D. 
N.Y. 1962), aff’d on other grounds, 311 F. 2d 745 (2nd Cir.), 
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cert. denied, 373 U.S. 924 (1963). By complaint filed August 
21, 1962, in the United States District Court for the South- 
ern District of New York, EAL Chapter alleged that 
Kastern had violated the Railway Labor Act (1) by enter- 
ing into an agreement with the Air Line Pilots Association 
concerning the job performed by the striking flight engi- 
neers at a time when Eastern was compelled by the Rail- 
way Labor Act to bargain exclusively with EAL Chapter; 
(2) by failing to bargain in good faith with EAL Chapter; 
and (3) by conditioning the settlement of the strike upon 
a merger of EAL Chapter into the Air Line Pilots Associa- 
tion, and by otherwise interfering and coercing the flight 
engineers in their choice of a bargaining representative. 
The matter came on before United States District Judge 
Levet on Motion for a Preliminary Injunction. Again, the 
matter was submitted on affidavits only and without the 
taking of any oral testimony or any hearing whatsoever on 
the facts. On September 4, 1962, Judge Levet denied the 
Motion for a Preliminary Injunction. Once again an imme- 
diate appeal was taken to the United States Court of Ap- 
peals for the Second Cireuit, the case being argued orally to 
the Court on September 20, 1962. The decision of the Court 
of Appeals affirming the judgment of the lower court on the 
sole ground of the want of jurisdiction of the federal 
courts, was not rendered until January 4, 1963. The Su- 
preme Court of the United States denied EAL Chapter’s 
petition for writ of certiorari on May 20, 1963. 
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APPENDIX C 
NATIONAL MEDIATION BOARD 
Washington 


20572 
28, 1963 


OFFICE OF THE CHAIRMAN 


Mr. Jack Robertson, President 

EAL Chapter 

Flight Engineers’ International Assn. 
558 Hialeah Drive 

Hialeah, Florida 


Dear Mr. Rosertson: 


In response to your inquiry in your dispute with Eastern 


Air Lines, I am enclosing herewith copy of Memorandum 
“D” executed as part of the over-all settlement in dispute 
between the Flight Engineers’ International Association 
(TWA Chapter) and Trans World Airlines, Appendix ‘‘B’’ 
to Memorandum of Agreement between Flight Engineers’ 
International Association (PAA Chapter) and Pan Ameri- 
can World Airways, together with copy of a letter attached 
thereto executed by Seeretary of Labor W. Willard Wirtz 
and the undersigned in connection with the settlement on 
Pan American. 


If both Eastern Air Lines and your organization had ac- 
cepted the proposal of the then Secretary of Labor Arthur 
J. Goldberg in July of 1962, the undersigned was prepared 
to execute similar instruments as part of the over-all settle- 
ment on Eastern. 


I am also enclosing copy of a letter from Mr. H. S. 
Dietrich, President of TWA Chapter, Flight Engineers’ 
International Association, dated March 15, 1961, and my 
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reply thereto dated March 16, 1961. That portion of the 
story appearing in the New York Times on February 21, 
1961, accurately sets forth the position of the Board on 
the United Air Lines decision at that time. The position 
of the Board remains the same today. 


Sincerely yours, 


Francis A. O’Nemu1, JR., 
Chairman 


Enclosures 


BRIEF FOR INTERVENOR EASTERN AIR LINES, INC. 


In THE 


United States Cowt of Appeals 


For THE District or Cotumsia Circuir 


No. 18,096 


Puicut Enornerrs’ INTERNatIoNaL ASSOCIATION, 
EAL Cuarter, AFL-CIO, 


Petitioner, 
—_—V.—— 


Civit ArRonavuTics Boarp, 

Respondent, 
Eastern Arr Lrxes, Ixc., 

Intervenor. 
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ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


—oo———[————————————_—————— as 


E. Smytur GAMBRELL | 
W. Gren Hartan 


Attorneys for Eustern Air Lines, Inc. 
GaMBRELL, Harntax, Russet, Moye & RicHarpson 
Suite 825, The Citizens & Southern 
National Bank Building United States : 
Atlanta, Georgia 30303 


ALVIN GREEN 


Of Counsel 
December 17, 1963 


Counterstatement of Questions Presented 


1. Did the action of the Bureau of Enforcement of the 
Civil Aeronautics Board (the “Board”) in docketing a 
complaint based on charges of Flight Engineers’ Interna- 
tional Association-EAL Chapter (“FEIA-EAL”) against 
Eastern Air Lines, Inc. (“Eastern”) have the legal effect 
of precluding the Board from exercising thereafter its 
statutory authority to dismiss “without hearing” where 
“the Board is of the opinion that any complaint does not 
state facts which warrant an investigation or action” 
(Section 1002(a) of the Federal Aviation Act of 1958, 72 
Stat. 737, 49 U.S. C. 1301, 1482)? 


2. Did the Board commit legal error in deferring to the 
exclusive jurisdiction of the National Mediation Board with 
respect to the portion of the FEIA-EAL complaint which 
charged Eastern with failure to negotiate with the proper 


collective bargaining representative—i.c., Air Line Pilots 
Association (“ALPA”) v. FELA-EAL? 


» 


3. Did the Board commit legal error by declining to 
process the FELA-EAL complaint when FELA-EAL had 
filed two complaints in Federal Court long before filing 
charges with the Board, and “substantially the same issues” 
had been litigated on motions for preliminary injunctions 
and on extensive affidavits before two United States Dis- 
trict Judges and two panels of the United States Court of 
Appeals for the Second Cireuit (which has jurisdiction to 
review decisions of the Board involving Eastern) and 
the Supreme Court had twice denied review of those deci- 
sions of the Courts adverse to the position of FELA-EAL; 
and when PEIA-EAL could amend and otherwise process 
its law suits and thereby obtain hearing and decision ex- 
peditiously on all claims which it might be entitled to 
present? 


In THE 
United States Court of Appeals 
For tur Districr or Cotumsia Circurr 


No. 18,096 


Puicur Enxatneers’ INTerNaTionaL ASSOCIATION, 
EAL Cuapter, AFL-CIO, 


Petitioner, 


—vV.— 


Civiz Arronavtics Boarp, 


Respondent, 


Eastern Air Lixes, Inc., 


Intervenor. 
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BRIEF FOR INTERVENOR EASTERN AIR LINES, INC. 


Counterstatement of the Case 


This case arises out of a strike by Flight Engineers’ 
International Association-EAL Chapter (“FEIA-EAL”) 
against Eastern Air Lines, Ine. (“Eastern”) in 1962 which 
the late President Kennedy called “the height of irre- 
sponsibility” (Tr. 90). After an illegal strike by flight 
engineers on several major air lines in February 1961, 
the President appointed the so-called Feinsinger Commis- 
sion to investigate the “crew complement issue” with 
respect to qualifications, training and job rights of flight 
engineers and pilots on jet aircraft (Tr. 78-79). While 
FEIA-EAL participated in the Feinsinger Commission 
proceedings and purported to “accept” its recommenda- 
tions, FEIA-EAL stubbornly refused to implement such 
recommendations or any reasonable variations thereof as 
proposed by the Secretary of Labor and other govern- 
mental representatives, and struck Eastern on June 23, 
1962 (Tr. 90). Not only did FEIA-EAL reject the 
recommendations of the Feinsinger Commission, the Secre- 
tary of Labor and other governmental representatives, but 
it wrote to the flight engineer employees of Trans World 
Airlines, Inc. (“TWA”) urging such employees to refuse 
ratification of an agreement between TWA and FEILA 
based on such recommendations, holding out to the TWA 
employees the hope that the strike at Eastern would pro- 
duce “something better” (Tr. 125). 


After the strike had been in progress approximately a 
month (completely grounding all Eastern operations), and 
all settlement efforts had failed, Eastern sought to resume 
operations, first by offering FEIA-EAL a settlement based 
on the Feinsinger recommendations, and then extending 


The TWA flight engineer employees ultimately ratified that 
agreement despite FEIA-EAL efforts (Tr. 95), thus avoiding a 
strike at TWA. 
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similar terms and conditions to those individual strikers 
who were willing to return despite the instructions of 
FEIA-EAL (Tr. 98-99). Gradually, from July 23 to Sep- 
tember 12, 1962, Eastern was able to restore substantially 
normal operations (Tr. 108-110) using 103 strikers who re- 
turned to work and replacing the remaining strikers with 
pilots (trained as flight engineers) who are represented 
at Eastern by Air Line Pilots Association (“ALPA”). 


FEIA-EAL brought two actions in the United States 
District Court for the Southern District of New York seek- 
ing to prevent Eastern from resuming operations. Flight 
Engineers’ International Association-E AL Chapter v. East- 
ern Air Lines, 208 F'. Supp. 182 (S. D. N. Y. 1962), aff'd 
per curiam, 307 F. 2d 510 (2d Cir. 1962), cert. denied, 372 
U.S. 945 (1963) ; Flight Engineers’ International Associa- 
tion-EAL Chapter v. Eastern Air Lines and Air Line Pilots 
Association, 45 C. C. H. Labor Cases 27,467 (S. D. N. Y. 
1962), aff'd on other grounds, 311 F. 2d 745 (2d Cir. 1963), 
cert. denied, 373 U. S. 924 (1963). In the first case, which 
was filed July 24, 1962, Judge Feinberg denied (on August 
10, 1962) the FEIA-EAL request for temporary injunctive 
relief and the Circuit Court of Appeals for the Second 
Circuit affirmed per curiam on August 30, 1962 on the basis 
of “Judge Feinberg’s thorough and well-reasoned opinion.” 
In the second case, which was filed August 21, 1962, Judge 
Levet denied (on September 4, 1962) the FELA-EAL re- 
quest for temporary injunctive relief, and the Court of 
Appeals affirmed on January 4, 1963, but on the ground 
that the basic dispute related to representation of the 
employees affected and therefore was a matter for the 
National Mediation Board and was not within the juris- 
diction of the courts. 


In both District Court cases, extensive affidavits and 
pleadings were considered by the courts, oral argument 
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was heard, and no evidence offered by any party was ob- 
jected to or rejected. 


The Supreme Court denied certiorari in both eases. 


On September 10, 1962 (after losing before both District 
Judges and one panel of the Court of Appeals and after 
appealing from the second District Court decision) FELA- 
EAL filed its complaint (Tr. 1-50) with the Civil Aero- 
nautics Board (the “Board”). A fair analysis of the 


identical and overlapping charges in the two court cases 
and in the Board complaint is set forth in the Board Order 
(Order No. E-19923 issued August 19, 1963, footnote 7, 
page +) which is here under review (Tr. 458) as follows: 


“The allegations in the Board complaint essentially 
raise 6 basi¢ issues. Judge Feinberg’s opinion deter- 
mined two of these issues adversely to FELA, ie., (1) 
unilateral change in working conditions etc. without 
having first served a section 6 notice or exhausted 
the procedures of the Railway Labor Act, and (2) 
bargaining directly with individual flight engineers. 
The opinion determined certain aspects of a third 
issue (3) failure to bargain in good faith insofar as 
withdrawal of a previous offer is alleged. Judge Levet 
found as to the third issue that there was no failure 
to bargain in good faith by any insistence, by Eastern, 
on merger with ALPA as a condition to entering into 
an agreement, and he held that there was no merit 
to a fourth ixsue (4), entering into agreements with 
ALPA concerning engineers and an alleged unlawful 
conspiracy with ALPA to oust FETA as bargaining 
agent. A fifth issue (5), failure to reinstate engineers 
when they had not been replaced in fact or in law 
(except to the extent the opinions held that securing 
replacements was lawful), was not before the courts. 
Nor was the sixth issue (6), failure to prosecute 
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grievances as to alleged discharges before the system 
board of adjustment. Also certain aspects of the third 
issue (3), failure to bargain in good faith, insofar as 
it is alleged that Eastern had a fixed determination 
not to enter into any agreement, may not have been 
fully considered by the courts.” 


On January 22, 1963, after the filing of various docu- 
ments by the parties, the Board’s Bureau of Enforcement 
docketed a petition for enforcement which began with the 
“opinion” (required by the Board’s Rules of Practice 
(Section 302.206, 14 C. F. R. 302.206) for any enforcement 
proceeding) that “there are reasonable grounds to believe 
that” provisions of the Federal Aviation Act of 1958 (the 
“Act”) were being violated, then recited the fact that “sub- 
stantially the same issues” had been decided adversely to 
the FEIA-EAL contentions by two District Judges and 
two panels of the Court of Appeals, stated (italics added) 
that “the threshold question” as to “whether the Board 
should exercise its independent jurisdiction to proceed” 
despite these four court decisions denying “substantially 
the same issues” adversely to FELA-EAL “should be re- 
solved directly by the Board” and concluded that a pro- 
ceeding “therefore” is instituted “so that the Board may 
determine whether it should exercise jurisdiction in the 
matter and, 7f so, whether any violations have been or are 
being committed as alleged in the complaint ...” (Tr. 290- 
291). 


In accordance with the Board’s Rules of Practice (See- 
tion 302.204(d), 14 C. F. R. 302.204(d)) Eastern filed a 
motion to dismiss the enforeement proceeding (Tr. 293-363), 
thus placing directly in issue before the Board the ques- 
tion as to “whether it should exercise jurisdiction in the 
matter.” After the filing of further documents by both 
parties, including further affidavits, and after the Supreme 


5 


Court had denied certiorari with respect to both of the 
Court of Appeals decisions mentioned above, the Board 


on August 19, 1963 issued its Order dismissing the com- 
plaint. The Board held in effect that: 


The 


(1) The National Mediation Board has exclusive 
jurisdiction to determine the proper representative of 
a class or craft of employees, and since the issue as 
to representation of Kastern’s flight engineers and 
pilot-engineers was likely to be decided in the near 
future as a result of the Court of Appeals ruling in 
the second action brought by FELA-EAL and other 
cirewustances appearing from the record, the Board 
should not proceed with a lengthy investigation until 
the fundamental and central question which the Board 
could not decide had been determined by the National 
Mediation oard. 

(2) FEIA-BAL had invoked judicial remedies ex- 
tensively and before secking Board remedies, had ob- 
tained repeated court rulings adverse to FELA-EAL 
which are “entitled to great weight in any Board con- 


sideration of the controversy,” and had the opportunity 


to obtain judicial relict on all issues presented to the 
Goard and could obtain such relief at least as ex- 
peditiously in court as before the Board. 


Board thus concluded (Tr. 464; p. 10 of Order 


E-19923) : 


“In view of ali the foregoing, we find that the com- 
plaint does not state facts which warrant investiga- 
tion or action by the Board at this time, and that a 
hearing on the complaint would not now be in the 
public interest. We further find that no useful pur- 
pose would be served by deferring action pending 
resolution of the jurisdictional dispute and final con- 
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clusion of the pending court litigation, and therefore 
we dismiss the complaint. However, our dismissal 
shall be without prejudice to renewal of the complaint 
if, in accordance with this opinion, circumstances 
should so warrant.” 


The FEIA-EAL appeal is from that Order of the Board. 


Statutes, Regulations and Rules Involved 


The statutes, regulations and rules involved are as 
follows: 


1) Sections 401(k) (+4), 1002(a), 1006(a), 1006(b) 
and 1006(e) of the Federal Aviation Act of 1958, as 
amended (72 Stat. 754 as amended by 76 Stat. 143, 
49 U.S. C. 1371; 72 Stat. 788, 49 U. S. C. 1482; 72 
Stat. as amended by 74 Stat. 255, 75 Stat. 497, 49 
U.S. C. 1486) ; 

2) Section 2, Ninth of the Railway Labor Act (44 
Stat. 577, as amended by 48 Stat. 1168, 45 U. S. C. 
151 a, 152); 


3) Sections 302.18, 302.200, 300.201, 300.204, 300.205 
and 300.206 of the Procedural Regulations of the Civil 
Aeronautics Board (14 C. F. R. 302.18, 302.200, 302.201, 
302.204, 302.205 and 302.206) ; 

4) Sections 2.1 and 8.3 of Public Notice PN-15, 
Statement of Organization and Delegations of Final 
Authority of the Civil Aeronautics Board (26 F. R. 
7231). 


The pertinent provisions of those statutes, regulations 
and rules are set forth in Appendix I, hereto. 


Summary of Argument 


I. The Board has clear statutory authority to dismiss 
without hearing a complaint, such as that of FEILA-EAL, 
where the “Board is of the opinion” that the “complaint 
does not state facts which warrant an investigation or 
action.” The complaint proceeding started by the Board’s 
Bureau of Enforcement (1) was obviously intended to 
refer to the Board the “threshold question” as to “whether” 
an investigation should be held under the circumstances, 
(2) could not in any event have greater sanctity than a 
proceeding started by the Board itself, (3) was neces- 
sarily subject to the Act and the Board rules authorizing 
dismissal on motion and without hearing, and (4) was 
properly dismissed in accordance with the Act and the 
Board's regulations, just as the Board has dismissed other 
investigations, The Board made all “findings” required by 


the Act as a predicate for dismissal without hearing. 


I]. The central issue in the FELA-EAL complaint before 
the Board involved the claimed right of FELA-EAL to 
represent Eastern’s flight engineers exclusively with re- 
spect to all matters im dispute. The courts and the Board 
agree that this issue is within the exclusive province of 
the National Mediation Board. Any attempt by the Board 
to investigate the FEIA-EAL complaint would neces- 
sarily invade the Mediation Board’s jurisdiction and create 
potential serious conflict in national labor relations policy. 
The Board wisely and properly followed the example of 
the courts in deferring to the Mediation Board’s exclusive 
jurisdiction. 


III. Since “substantially the same issues contained in 
the FELA-iAL complaint had been considered fully, on 
motions and extensive affidavits, twice by the United 
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States District Court, twice by the Court of Appeals for 
the Second Cireuit (which would review a decision of the 
Board) and twice by the Supreme Court in earlier litiga- 
tion started by FEIA-EAL, the Board properly concluded 
that there was no “reasonable ground for investigating 
the complaint” and that the “complaint does not state 
facts which warrant an investigation or action.” It is at 
least doubtful whether Congress intended to give the Board 
original jurisdiction (concurrent with the courts and Ad- 
justment Boards) to enforce the Railway Labor Act, 
particularly since (1) the Board has no expertise or ad- 
ministrative familiarity in the field of labor relations, and 
(2) Congress established no standards, procedures or 
restrictions with respect to the Board’s power to issue 
“cease and desist” orders (enforceable in court) in con- 
trast with the severe restrictions on the power of federal 
courts to issue injunctions in cases of labor disputes. 
Norris-LaGuardia Act, 47 Stat. 70, 29 U. S. C. 101. But 
even if the Board had power to make original findings of 
Railway Labor Act violations, it properly refused to do 
so where judicial remedies were extensively invoked and 
advanced by FEIA-EAL before the complaint was filed 
with the Board, where all court decisions were adverse to 
FEIA-EAL’s contentions and where all possible claims of 
FEIA-EAL could be made and decided at least as ex- 
peditiously in court as before the Board. 


IV. The Board’s findings are accurate in all material 
respects and even the claimed inaccuracies stressed by 
FEIA-EAL have no bearing on the issue now before the 
Court—i.e., whether the Board was required as a matter 
of law to hold a hearing on the FEIA-EAL complaint. 


ARGUMENT 


I. 


The Board Had Clear Legal Authority to Dismiss 
the Complaint Without Hearing. 


The caliber of the FELA-EAL case in this Court is 
established by its principal legal contention which, if we 
understand it, asserts in effect that by delegating to its 
own Bureau of Enforcement the authority to docket a 
complaint proceeding, the Board becomes bound by the 
action of the Bureau of Enforcement to the extent that 
the Board cannot thereafter exercise its plain statutory 
power to dismiss the complaint “without hearing” (Sec- 
tion 1002(a) of the Act) and is “usurping” the powers 
of its Bureau when it does so even though the Board’s 
own Rules provide for motions to overrule the Bureau’s 


action cither docketing or refusing to docket a complaint 
and even though, if the Board itself had started the in- 


vestigation, it would have the clear authority to dismiss 
(Board Regulations Sections 302.204(d), 14 C. F. R. 
302.204(d), 502.205(¢), 14 C. F. R. 205(¢)). The FEIA- 
BAL contention is so patently frivolous as to merit little 
discussion.* 


The absurdity of the FEIA-EAL argument is high- 
lighted by the fact, indicated above, that the Bureau of 
Enforcement, in formally docketing the case, obviously 
was referring to the Board for decision the question as to 
wheiher an enforcement proceeding should be conducted 


*FEIA-EAL’s standing to raise this point is highly doubtful 
since the point was not presented to the Board and Section 1006(¢) 
of the Act provides that “No objection to an order of the Board... 
shall be considered by the court unless such objection shall have 
been urged before the Board . . . or, if it was not so urged, unless 
there were reasonable grounds for failure to do so.” 
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in view of the circumstances in this case. While the Bureau 
of Enforcement made the formal finding (“opinion”) re- 
quired to docket the case in accordance with the Board’s 
Regulations, it specifically passed on to the Board “the 
threshold question” as to “whether the Board should exer- 
cise its independent jurisdiction to proceed” and it stated 
that the proceeding was instituted “so ‘hat the Board may 
determine whether it should exercise jurisdiction” in the 
face of repeated judicial determinations of “substantially 
the same issues” (Italics added). Thus, what FELA-EAL 
is now saying is that, by referring to the Board the basic 
policy question, the Bureau in some incomprehensible man- 
ner repealed the power of the Board (specified in the stat- 
ute and reconfirmed in the Board’s Regulations) to decide 
that very question. 


The statute clearly states (Section 1002(a)) that “When- 
ever... the Board is of the opinion that any complaint 
does not state facts which warrant an investigation or 
action, such complaint may be dismissed without hearing.” 


It has been clearly established that the Board is not 
required by law to hold a hearing with respect to com- 
plaints under Section 1002(a) of the Act where, in the 
Board’s opinion, the facts alleged do not warrant an in- 
vestigation. Nebraska Department of Aeronautics v. Civil 
Aeronautics Board, 298 F. 2d 286 (Sth Cir. 1962). As the 
Court said in Nebraska (at p. 291): 


“The very repetition, however, of the requirement 
of notice and hearing in the several scetions [of the 
Act] may indicate that when the Congress intended 
to impose a hearing requirement it knew how to pro- 
vide for one. 


* * * * * 


“We have found no authority supporting this proposi- 
tion advanced by Nebraska [that hearings should be 
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held for the resolution of matters which are complex 
and controversial and seriously affect substantive 
rights]. While we recognize that the routine of notice 
and hearing is a common method of disposing of com- 
plex and controversial matters and has been said to 
be based on procedural due process where property 
rights are involved, we are not prepared to hold that 
that pattern is obligatory where, as here, the ap- 
plicable statute authorizes Board action ‘by regula- 
tions or otherwise’ and there is no due process question 
with respect to the applicant’s property rights.” 


Section 1002(a) (relied upon by FEIA-EAL) not only 
does not require a hearing but expressly provides for 
Board action without a hearing? 


The provisions of the Board's Rules involved are in 
complete accord with the statutory framework and clearly 
authorize the Board’s dismissal of the FEIA-EAL com- 
plaint. 


* Reference to LC.C. procedure by FETA-EAL (FEIA-EAL 
Brief, pp. 20-21) is inappropriate. As the Court said in Nebraska, 
analogy cannot be made to 1.C.C, practice as (at p. 295): 


“The Interstate Commerce Act section, however, does not con- 
tain a provision comparable to the third sentence of §1002 (a). 
We regard this as a vital distinetion, The section must. of 
course, be construed as a whole, fu se doing we conclude that 
its third sentence . . . has siguifieance and that it and the 
second sentence, taken together, vest in the Administrator or 
the Board, as the case may be, discretionary powers of investi- 
gation in response to a filed complaint. Sce Davis, dministra- 
tive Law Treatise, 1958, Vol. 1. $4.07. pp. 259-60; Jaffe, The 
Individual Right to Initiate Administrative Process, 1940, 25 
Ta. Law Rev. 485, 520-1; Pan American-Grace Airways v. Civil 
Acronautics Bd., D. C. Cir.. 1949.” 


From this language it is apparent that FETA-EAL errs in attempt- 
ing to distinguish Nebraska on the ground (FETA-EAL Brief, p. 
23): “The issue turned primarily on the construction of the first 
sentence of 1002(a) of the Act, and not on the second and third 
sentences of that section which petitioner invokes herein.” 


“ 


Section 302.204(d) of the Board’s Rules of Practice pro- 
vides (14 C. F. R. 302.204(d)): 


Motions to dismiss a third-party complaint shall not 
be fileable prior to the docketing of a petition for en- 
forcement with respect to such complaint or a portion 
thereof. 


Section 302.200 provides (14 C. F. R. 302.200): 


(a) In general. This subpart sets forth the special 
rules applicable to proceedings for enforcement of the 
economie regulatory provisions of the act, and rules, 
regulations, orders, limitations, conditions and require- 
ments issued thereunder. For information as to other 
applicable rules, reference should also be made to 
Subpart A of this part, to the act and to the substan- 
tive rules, regulations and orders of the Board. 


Section 302.18 of Subpart A governing motions states 
(14 C. F. R. 302.18) : 


After the assignment of an cxaminer to a proceeding 
and before the issuance of a recommended or initial 
decision, or the certification of the record to the Board, 
all motions shall be addressed to the examiner. At all 
other times motions shall be addressed to the Board. 
All motions shall be made at an appropriate time de- 
pending upon the nature thereof and the relief re- 
quested therein. 


Eastern’s motion to dismiss was thus appropriately di- 
rected to the Board and could only be acted upon by the 
Board. The authority of the Director of the Bureau of En- 
forcement to docket a complaint arixes from the delegation 
by the Board in Section 8.3 of the Board’s Statement of 
Organization and Delegations of Final Authority (Public 
Notice PN-15, 26 F. R. 7231, 7233). 


Section 8.3 provides: 


Delegated authority of the Director, Bureau of En- 
forcement. The Board has delegated to the Director, 
Bureau of Enforcement, the authority to: 


A. Institute an economic enforcement proceeding by 
docketing a petition for enforcement whenever, in his 
opinion, there are reasonable grounds to believe that 
any provision of the Act or any rule, regulation, order, 
limitation, condition or other requirement established 
pursuant thereto, has been or is being violated. 


However, the delegation to the Director of the Bureau 
of Enforcement is nevertheless subject to Board review. 
Section 2.1 of the Statement of Organization and Delega- 
tions of Final Authority states (Public Notice PN-18, 
26 F. R. 7231, 7238): 


The Board retains a diseretionary right to review any 
action taken under delegated authority upon its own 
initiative or upon petition of a party or an intervenor 
in such action. 


Also, Section 302.206 (14 C. F. R. 302.206) provides: 


However, nothing in this part shall be construed to 
limit the authority of the Board to institute or con- 
duct any investigation or inquiry within its juris- 
diction in any other manner or according to any other 
procedures which it may deem necessary or proper. 


Clearly the Board had authority to dismiss the FELA- 
EAL complaint without hearing.‘ 


‘Tt may be noted here that if the Bureau's action in docketing a 
complaint were binding on the Board, its refusal to docket a case 
would be equally binding. Yet we are sure that FEIA-EAL would 
not have been willing to accept as final a rejection of its complaint 
by the Bureau of Enforcement. 
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Moreover, even if the Bureau’s docketing of the com- 
plaint were binding on the Board, it could not rise to 
higher dignity than a proceeding started by the Board 
itself and the Board would have the clear statutory au- 
thority to dismiss it “without hearing.” The statute does 
not state that the complaint may be dismissed without 
hearing only before docketing. It states unequivocally that 
“Whenever ... the Board is of the opinion that any com- 
plaint does not state facts which warrant an investigation 
or action, such complaint may be dismissed without hear- 
ing” (Italics added). 


Dismissal of the FHIA-EAL complaint by the Board 
was in accordance with past Board practice. The Board 
has often dismissed investigations, brought on its own mo- 
tion, without holding a hearing (see e.g., Order E-19121, 
December 20, 1962, dismissing without hearing Family Ex- 
cursion Fares Investigation, Docket 9058 and Order E- 
19399, March 22, 1963, dismissing without hearing Private 
Airline Club Waiting Rooms Investigation, Docket 13448). 

As the Court in Nebraska stated (at p. 293): 


“... we all know that administrative construction of 


an Act is entitled to weight and, even, to ‘great weight’ 
U.S. v. Amer. Trucking Ass’ns, 1940, 310 U. S. 534, 
549; American Airlines y. Civil Acronautics Board, 7 
Cir. 1949, 178 F. 2d 903, 908; Review Committee, Venue 
VI, ete. v. Willey, 8 Cir. 1960, 275 F. 2d 264, 272, cert. 
den. 363 U. S. 827; Uniled States v. Ekberg, 8 Cir. 
1961, 291 F. 2d 913, 921, cert. den. 368 U.S. 920.” 


Even in a case where an investigation was started by 
the Board which was the equivalent of a proceeding sub- 
ject to mandatory hearing if started by a carrier’s filing 


of a tariff which the Board would not allow to become 
effective, and where the parties had expended many months 
of effort and many thousands of dollars in hearings, this 
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Court held that the Board had discretion to discontinue 
its own investigation without making the ultimate finding 
contemplated in inaugurating the investigation. Eastern 
Air Lines v. Civil Aeronautics Board, 111 U.S. App. D. C. 
39, 294 FP. 2d 235 (1961), cert. denied, 368 U. 8. 927 (1961). 


Whatever may be the law under statutes which are 
worded differently, the Board clearly has power to deny 
a hearing under Section 1002(a) and the Board made the 
required finding (or “opinion”) “that the complaint does 
not state facts which warrant investigation or action by 
the Board at this time” (Tr. 464, page 10 of Order No. 
E-19923) as a predicate for dismissal without hearing. 


Even where the Board is authorized to act only “if it 
finds” certain things (e.g. Section 416 of the Act) and 
where the statute does not specify that action may be 
taken “without hearing” this Court has concluded that 
the absence of a requirement of a hearing must be con- 
strued to mean that the Board may act without hearing 
and on the basis of its own opinion or “belief” rather than 
evidentiary findings. Lastern Air Lines, Inc. v. Civil Aero- 
nautics Board, 81 U. S. App. D. C. 331, 185 F. 2d 426 
(D. C. Cir. 1950), vacated as moot, 341 U. 8. 901 (1951) ; 
American Airlines, Inc. v. Civil Aeronautics Board, 97 
U.S. App. D. C. 324, 231 F. 2d 483 (1956). Here, of course, 
the statute specifically authorizes action by the Board to 
dismiss on the basis of “opinion” and “without hearing,” 
and we do not believe that FELA-EAL ean successfully 
twist or distort the statutory provisions to require a hear- 
ing or evidentiary findings. 


§ FETA-EAIL errs in asserting (FELA-EAL Brief. p. 17) that the 
Board did not make the required finding but “found only, and based 
its conclusion to dismiss without hearing on such finding, that ‘in- 
vestigation and action by the Board at this time would not be in the 
public interest.’”” The Board actually made the precise finding re- 
quired by the Act. 
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Il. 


The Board Properly Deferred to the Exclusive Juris- 
diction of the Naticnal Mediation Board to Decide the 
Central Issue as to the Right of FEIA-EAL to Represent 
Eastern’s Flight Engineers Exciusively With Respect to 
the Matters in Dispute. 


As will be seen in the above-quoted summary (pp. 3-4) by 
the Board of the identical and overlapping issues in FISLA- 
EAL’s complaints in Court and before the Board, the central 
issue which pervades all is FELA-EAL’s claimed exclusive 
right to represent all of Eastern’s flight engineers as to all 
of the matters in dispute. The Court of Appeals for the 
Second Circuit in the second court action conciuded that that 
issue was so basic as to require the Court to refuse juris- 
diction, since the National Mediation Board clearly has ex- 
clusive jurisdiction under Section 2, Ninth of the Railway 


Labor Act (44 Stat. 577, as amended by 48 Stat. 1185, 54 
Stat. 785-786, 45 U.S. C. 151, 152, Ninth) which provides as 
follows: 


“Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in accordance with 
the requirements of this Act, it shall be the duty of the 
Mediation Board, upon request of cither party to the 
dispute, to investigate such dispute and to certify to 
both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or 
names of the individuals or organizations that have been 
designated and authorized to represent the employees 
involved in the dispute. and certify the same to the 
carrier. Upon receipt of such certifieation the carrier 
shall treat with the representatives so certified as the 
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representatives of the craft or class for the purposes 
of this Act.” 


The decision of the Court of Appeals is, of course, plainly 
correct, as the Supreme Court has squarely held that such 
matters are, to the extent justiciable at all, subject to the 
exclusive power of the National Mediation Board. In Gen- 
eral Committee of Adjustment v. Missouri-Kansas-Texas 
R. R., 320 U. 8. 323, 332 (1943) the Court said with respect 
to employer-employee problems under the Railway Labor 
Act: 


“  . . while Congress dealt with this subject compre- 
hensively, it left the solution of only some of those 
problems to the courts or to administrative agencies. 
It entrusted large segments of this field to the voluntary 
processes of conciliation, mediation, and arbitration.” 


The Supreme Court said further (at p. 336): 


“However wide may be the range of jurisdictional dis- 
putes embraced within §2, Ninth, Congress did not select 
the courts to resolve them. To the contrary, it fashioned 
an administrative remedy and left that group of dis- 
putes to the National Mediation Board. If the present 
dispute falls within (2, Ninth, the administrative rem- 
edy is exclusive.” 


The Supreme Court concluded in the MW. Wh. 7. Case that 
Congress provided for either judicial or administrative de- 
termination of only a “select list of problems” and “All 
else it left to those voluntary processes whose use Congress 
had long encouraged” —mediation and arbitration. The Su- 


preme Court faced with equaniinity the possibility that 


“There may be ax a result many areas in this field where 
neither the administrative nor the judicial function ean be 


18 


utilized. But that is only to be expected where Congress 
still places great reliance on the voluntary process of con- 
ciliation, mediation and arbitration . . . Courts should not 
rush in where Congress has not chosen to tread.” 


It seems obvious, as the Board has held (Tr. 460; Order 
E-19923, p. 6) that the exclusive jurisdiction of the National 
Mediation Board excludes the Civil Aeronautics Board as 
well as the courts. It is inconceivable that Congress would 
create a situation in which the Board could direct Eastern 
to negotiate with FEIA-EAL while the National Mediation 
Board would certify another union thus requiring Eastern 
to deal with that union alone with respect to the subject 
matter involved. As the Supreme Court said in Virginian 
Railway v. System Federation No. £40, 300 U.S. 515, 548 
(1937) the Railway Labor Act “imposes the affirmative duty 
to treat only with the true representative, and hence the 
negative duty to treat with no other.” 


Despite these well-established principles of law, FELA- 
EAL now seems to assert that, although courts must defer 
to the Mediation Board the Board may not, and must go 
forward with an investigation which could result in colli- 
sion between two administrative agencies over the very is- 
sues which the courts properly declined to decide. 


Oddly enough, FEIA-EAL seeks support for its position 
in Burlington Truck Lines v. United States, 371 U. S. 156 
(1962) which, in our view, directly conflicts with the FETA- 
EAL contention. In the Burlington Truck Lines case, the 
I. C. C. used its powers in regulating commerce to accom- 
plish a result which the Supreme Court held involved the 
exclusive labor relations jurisdiction of the National Labor 
Relations Board—just as FEIA-KAL is asking the Board 
to invade the comparable labor relations jurisdiction of the 
National Mediation Board. As the Supreme Court noted 
in the Burlington Truck Lines case, such invasion may, “be- 
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cause of lack of expert competence, contravene the national 
policy as to... labor relations.” Clearly a ruling by the 
Board that Eastern must deal exclusively with FELA-EAL 
would “contravene the national policy” if the Mediation 
Board finds that the proper bargaining representative with 
respect to the matters in dispute is another union. 


FELA-EAL’s argument appears to be predicated largely 
on a gratuitous insult to the Board—the suggestion (FIELA- 
EAL Brief, page 28, footnote 22) that ALP.A’s filing on 
October 8, 1963 of an application ‘seeking to represent the 
flight engineers in the employ of Eastern Air Lines’ was 
in some manner inspired or instigated by the Board and is 
“more than mere coincidence.” Actually, the Court of Ap- 
peals for the Second Cireuit informed both ALPA and 
FELA-EAL in its decision on January 4, 1963 that the basic 
issue in the entire dispute is within the exclusive province 
of the National Mediation Board. Tf FELA-EAL had been 
interested in resolving disputes instead of perpetuating and 
aggravating them, it would have promptly filed with the 
Mediation Board an application for clarification of the rep- 
resentation question, It has not done so, Certainly, it is 
not surprising that ALP.A\ would seek to clarify the matter 
when FETA-EAT failed to do so for more than nine months 
after the Court of Appeals decision; and most clearly it is 
unfair and unwarranted to trace ALPA’s action to the 
Board’s Order issued over seven months after the Court of 
Appeals decision. 

Obviously there is nothing in the Board’s Order which 
would influence or affeet in any way the representation pro- 
ceeding before the National Mediation Board. The Board 


has adopted a completely “hands-off” apprceach, as have the 
courts. The course which FEDA-EAQL insists that the Board 
take would almost certainly have an effect on the Mediation 


Board proceeding since parallel cases involving the same 
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issues invariably become intertwined.* The Mediation Board 
must be left free to decide the matter without collateral 
pressures or influences such as would be generated if the 
Board were to conduct the investigation demanded by FELA- 
EAL. 


The Board’s action was a wise and proper exercise of the 
doctrine of primary jurisdiction. That doctrine determines 
the tribunal to make the initial determination. 3 Davis, Ad- 
ministrative Law (1st ed. 1958) §19.01. 


The very purpose of providing either an exclusive or an 
initial and preliminary administrative determination is to 
secure the administrative judgment, either, in the one case, 
in substitution for judicial decision or, in the other, as foun- 
dation for or perchance to make unnecessary later judicial 
Baocetner Aircraft and Diesel Equipment Corp.v. Hirsch, 
331 U. S. 752, 767 (1947). 


Davis further states (Davis, supra, §19.01, p. 5): 


“Whether the agency happens to be expert or not, a 
court should not act upon subject matter that is pecu- 
liarly within the agency’s specialized field without tak- 
ing into account what the agency has to offer, for other- 
wise parties who are subject to the ageney’s continuous 
regulation may become the victims of uncoordinated 
and conflicting requirements.” See, Far East Confer- 
ence v. United States, 342 U. S. 570, 574 (1952), citing 
United States v. Morgan, 307 U. S. 183, 191 (1939). 


6 FEIA-EAL stresses (FETA-EAL Brief, p. 29) the fact that “a 
major part of the complaint against Eastern before the Board” 
consists of its claims that Eastern improperly “discharged,” “co- 
erced and influenced the employees” to such an extent that FELA- 
EAL might “now lese a repres»ntation election.” Such charges are, 
of course, typically considered and decided by the labor relations 
agency in connection with represcntation cases, as noted by FEIA- 
EAL (FEJA-EAL Brief, pp. 28-29), and for this reason the 
Board’s abstention clearly is correct. 
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The Board’s deference to the Mediation Board was in 
strict compliance with the reasons for and the rule of pri- 
mary jurisdiction, a doctrine well established by the Courts.’ 
Texas and Pac. R. R. vy. Abilene Cotton Oil Co., 204 U.S. 
426 (1907); United States Navigation Co. v. Cunard Steam- 
ship Co., 284 U. S. 474 (1932); United States v. Morgan, 
supra; Far East Conference v. United States, supra. 
We cannot believe that the courts will disapprove the action 
of the Board in adopting the doctrine, particularly in a case 
which the courts would refuse to consider either before or 
after action by the Mediation Board. See the VW. A’. T. case, 
supra. 


Il. 


The Board Properly Decided That an Investigation 
Is Not Warranted Where Substantially the Same Issues 
Have Been Repeatedly Decided by Courts Adversely to 
FEIA-EAL’s Contentions. 


Section 1002(a) of the Act calls for an investigation only 
if “there shall appear to be any reasonable ground for in- 


vestigating the complaint” and the Board is authorized to 
dismiss “without hearing” whenever “the Board is of the 
opinion that any complaint does not state facts which war- 
rant an investigation or action”. 


7™The relative expertise of the Civil Acronautics Board and the 
Mediation Board with reference to the matters involved is illus- 
trated in Southern Pilots Assoc. v. Civil Acronautics Board, 
U.S. App. D. C. ——, 323 F, 2d 288 (1963) where this Court said 
(italics added): “This case involves a petition for review of a 
rather unusual? order of the Civil Aeronautics Board which finds 
Southern Airways, Ine. guilty of unfair labor practices under the 
Railway Labor Act.” 
“2 This is the first case to reach the courts in which the Civil 
Aeronautics Board has purported to pass on a labor dispute.” 


As demonstrated above, “substantially the same issues” 
set forth in FEIA-EAL’s complaint before the Board had 
been fully considered twice by the United States District 
Court, twice by the Court of Appeals and twice by the 
Supreme Court. As the Board noted (Tr. 463, Order E- 
19923, page 9): 


“Although the court determinations were made with- 
out a hearing, the material facts are for the most part 
documented or are not disputed. Many of the issues 
concern solely questions of law and the determination 
of the legal questions having been reviewed by the 
Court of Appeals, and left undisturbed by the Supreme 
Court, such determinations would be entitled to great 
weight in any Board consideration of the controversy. 
There appears to be no reason why the courts cannot 
provide adequate and complete relief to the complainant, 
and it does not appear that Board proceedings would 
be concluded with any greater dispatch than the con- 
tinuing litigation in the courts.” 


Moreover, since Eastern’s principal executive offices are 
in New York, any order of the Board in the investigation 
sought by FEIA-EAL would be reviewable on appeal by 
the very Court of Appeals which twice rejected FELA-EAL’s 
basic contentions (Section 1006(b) of the Act), and of 
course any other reviewing court would be greatly in- 
fluenced by the court decisions referred to above (es- 
pecially since FEIA-EAL’s petitions for certiorari were 
denied by the Supreme Court). 


It would be difficult to imagine a situation in which the 
Board would have less “reasonable ground for investigat- 
ing” or more basis for concluding that a complaint does not 
“warrant an investigation” than one in which the key issues 
have been repeatedly adjudicated by the entire hierarchy of 
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the federal courts, not merely once but twice. The courts 
generally refuse to act in a vain and useless manner, As the 
Supreme Court has said: 


“This Court early and wiseiy determined that it 


would not give advisory opinions even when asked by 


the Chief Executive. It has also been the firm and 
unvarying practice of Constitutional Courts to render 
no judgments not binding and conclusive on the parties 
and none that are subject to later review or alteration 
by administrative action. Hayburn’s Case, 2 Dall. 409; 
United States v. Ferreira, 13 How. 40; Gordon v. 
United States, 117 U. S. 697; In re Sanborn, 148 U.S. 
222; Interstate Commerce Commission v. Brimson, 154 
U.S. 447; LaAbra Silver Mining Co. v. United States, 
175 U.S, 423; Muskrat v. United States, 219 U. S. 346; 
United States v. Jefferson Electric Co., 291 U. S. 386.” 
Chicago & Southern Air Lines, Inc. v. Waterman Steam- 
ship Corp., 331 U.S. 103, 113 (1948). 


The Board’s action in declining to investigate where the 
issues to be investigated have been decided by the court 
which would review the Board’s decision accords with the 
rule of proper judicial practice as enunciated in the Chicago 
and Southern case. 


We think it at least debatable whether Congress intended 
the Board to have initial jurisdiction to decide whether a 
violation of the Railway Labor Act has occurred, Any Board 
jurisdiction is derived from Section 401(k) of the Federal 
Aviation Act which states simply that “It shall be a condi- 
tion upon the holding of a certificate by any air carrier 
that such carrier shall comply with title If of the Railway 
Labor Act, as amended.” It would be reasonable to suppose 
that Congress visualized action by the Board pursuant to 
this “condition” only upon a finding by then existing tri- 
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bunals charged with enforcement of the Railway Labor Act 
that a violation had occurred. For example, if a court or the 
Adjustment Board were to find that a carrier had violated 
the Railway Labor Act, the Board would notify the carrier 
pursuant to Section 401(g) of the Federal Aviation Act that 
if the carrier “fails to comply within a reasonable time to 
be fixed by the Board,” its certificate of public convenience 
and necessity would be revoked, and upon failure of the 
carrier to act the certificate would be revoked in accordance 
with the statutory procedure. It seems unlikely that Con- 
gress would give the Board the initial power to find a viola- 
tion of a statute with which it has no first hand familiarity 
and as to which it has no administrative functions; and it 
seems particularly incongruous that “concurrent” jurisdic- 
tion to make such findings—with all the foreseeable conflicts 
between Board and courts—would be created without spe- 
cifically granting the power or stating the standards and 
procedures to be used. 


Congress has specifically and severely restricted the power 
of courts to issue injunctions in labor disputes. Norris- 
La Guardia Act, 47 Stat. 70, 29 U.S. C. 101. It seems most 
improbable that Congress would give the Board complete 
and unrestricted power to issue “cease and desist” orders 
(enforceable in court, presumably without reference to 
Norris-La Guardia limitations) on identical matters simply 
by creating a statutory “condition” and authorizing the 
Board to conduct an “investigation.” It should be noted 
particularly that a court would be prohibited from issuing 
an injunction at the instance of FELA-EAL because, as 
demonstrated above, FEIA-EAL failed to *anake every rea- 
sonable effort to settle” the dispute as required by Section 8 
of the Norris-La Guardia Act. See Trainmen v. Toledo, 
P.é W.R. R., 321 U.S. 50 (1944); Rutland Ry. v. Locomo- 
tive Engineers, 307 F. 2d 21 (2d Cir. 1962) ; Hilbert v. Penn- 
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sylvania R. R., 290 F. 2d 881 (7th Cir. 1961). Can it be 
supposed that Congress intended the Board to have broad 
injunctive power in this highly sensitive area of labor rela- 
tions but subject to none of the restrictions or standards 
imposed on the courts? We think this is most unlikely. 


FELA-KAL places great emphasis (FEIA-EAL Brief, 
page 32) on the fact that an early draft leading to the Civil 
Aeronautics Act of 1938 called for certification by the Na- 
tional Mediation Board that a violation had occurred. The 
fact that such a provision is not contained in the Act as 
passed tends to support our belief that Congress did not 
mean to create new adjudicatory functions or agencies with 
respect to the Railway Labor Act. When Congress refused 
to give the expert labor relations agency the power (which 
it did not then have and does not now have) to make the 
determination of statutory violations, is it reasonable to 
suppose that it then chose to give that power to a new 
agency with no expertise in the subject? Rather, we submit, 
it is reasonable to believe that Congress intended to leave 
the adjudicatory function exactly where it then was—in the 
courts and the Adjustment Boards. 


We recognize that the Board believes it has original juris- 
diction to find violations of the Railway Labor Act concur- 
rently with the courts. The principal basis stated by the 
Board for this position is that the courts need no assistance 
from the Board in enforcing their decrees and Congress 
therefore must have intended some different function to be 


performed by the Board. We believe Congress might well 


have concluded that the potential and anticipated threat of 
certificate revocation would tend to encourage fuller compli- 
ance with the Railway Labor Act than could be achieved 
without that provision, thus reducing the need for court or 
adjustment board orders; and in any event Congress prob- 
ably intended that a carrier which persistently refused to 
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comply with the Railway Labor Act should not be allowed 
to operate a part of the Nation’s air transport system. We 
submit that Section 401(k) would not be nugatory if con- 
strued to be effective only upon adjudication by a tribunal 
other than the Board that a violation of the Railway Labor 
Act had occurred. 


But even if the Board were deemed to have concurrent 
jurisdiction with the courts, we believe that a proper respect 
for the functions and powers of the concurrent tribunal 
would require deference and abstention by the Board in a 
case such as this, where two court proceedings were well 
advanced into the appellate stage before the Board’s juris- 
diction was invoked, and where District Courts, Court of 
Appeals and Supreme Court had acted twice before the 
Board’s Order was issued. Courts having concurrent juris- 
diction customarily seek to avoid conflict, and the court which 
first acquires jurisdiction generally is given exclusive juris- 
diction. 


“The general rule is that the court first acquiring 
jurisdiction is entitled to maintain it until its duty is 
fully performed, and the jurisdiction involved is ex- 
hausted.” Milwaukee Gas Specialty Co. v. Mercoid 
Corp., 104 F. 2d 589, 592 (7th Cir. 1939) (italics 
added). 


We submit that a reasonable exercise of the Board’s 
discretion under Section 1002(a) required the Board to 
refuse to enter into a possible race or conflict with the 
courts under the circumstances of this case. 


FEIA-EAL stresses the Board’s decision in the Southern 
Airways case (Air Line Pilots Association v. Southern Air- 


§ FEIA-EAL has yet to exhaust the jurisdiction of the District 
Court for the Southern District of New York. Over a year has 
passed and FEIA-EAL has taken no pre-trial or trial action in 
furtherance of its pending complaints for permanent injunction. 
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ways, Inc., Docket 11654, Order E-18560, July 5, 1962) to 
conduct its investigation of possible violations of the Rail- 
way Labor Act despite a parallel court proceeding. The dif- 
ferences between this case and the Southern case are obvious, 
including the facts that in the Southern case (1) the Board’s 
jurisdiction was invoked first—more than three months be- 
fore the court action was started, (2) the trial court’s deci- 
sion was rendered after the Board’s hearing had been 
completed and the Board’s Examiner had issued his initial 
decision, (3) the trial court decision in that instance was 
never acted upon by the Court of Appeals and (4) even the 
trial court found a violation of the Railway Labor Act on 
the part of Southern (as contrasted with the complete ac- 
quittal Eastern has received in all courts). 


Whatever the merits of the Board’s action in the Southern 
case, it plainly acted correctly when, in this case, it deferred 
to the exclusive jurisdiction of the Mediation Board and the 


prior jurisdiction of the Federal Courts. 


IV. 


The Board’s Findings Are Accurate in All Material 
Respects. 


FEIA-EAL complains (FEIA-EAL Brief, pp. 37-39) of 
an alleged Board “error” in discussion of the Feinsinger 
Commission Report, specifically in failing to stress the 
Feinsinger recommendation that ALPA and FEIA respect 
each other’s jurisdiction while merger negotiations be- 
tween them are in progress. That feature of the Feinsinger 
Report appears totally irrelevant here since (1) FEIA- 
EAL refused to implement the Feinsinger Report (Tr. 
91, 95-96), and (2) the Board clearly has no jurisdiction to 
decide disputes between ALPA and FEIA-EAL. 
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The FEIA-EAL assertion (FEIA-EAL Brief, p. 39) that 
the 1962 strike was based “not on anything having to do 
with the Feinsinger Commission Reports” is so manifestly 
contrary to the facts of record and universally known (in- 
cluding the plea (noted above, p. 1) of FEIA-EAL to 
the TWA flight engineers not to accept the settlement 
based on the Feinsinger recommendations because the 
FEIA-EAL strike would get them “something better”) as 
to merit no discussion. In any event, this and other pre- 
strike material would seem to have no relevancy in de- 
ciding whether the Board is required as a matter of law 
to hold an investigation with respect to the lawfulness of 
Eastern’s conduct in resuming operations after the strike. 


The FEIA-EAL assertion (FEIA-EAL Brief, p. 40, foot- 
note 34) that its 1961 work stoppage has not been adjudi- 
cated a “strike” is wholly inaccurate. In Civil Action No. 
10,573 in the United States District Court for the Southern 
District of Florida, Judge Choate ruled on February 21, 
1961 that the stoppage was a “Union strike,” stating: “I will 
hold as a matter of law that if all of them refuse to work 
they are in a work stoppage condition” and “I think it 
is very clear to me that this is a concerted action on the 
part of the Union.” The fine for contempt assessed by 
the Court in that case was later set aside by the Court 
of Appeals on the ground that the trial court could not 
proceed in civil contempt after Eastern withdrew its de- 
mand for a contempt citation, but the trial court’s finding 
that a “Union strike” occurred was not disturbed. Flight 
Engineers’ Int'l Ass’n v. Eastern Air Lines, Inc., 301 F. 2a 
756 (Sth Cir. 1962). 
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CONCLUSION 


The Board’s order dismissing the complaint clearly 
was correct and should be affirmed by this Court. 


Respectfully submitted, 


E. SmytHE GAaMBRELL 
W. Guex Haruan 


Attorneys for Eastern Air Lines, Inc. 
GamBreELL, Haruay, Russet, More & Ricuarpsox 
Suite 825, The Citizens & Southern 
National Bank Building 
Atlanta 3, Georgia 


ALVIN GREEN 
Of Counsel 


December 17, 1963. 
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APPENDIX I 


Pertinent portions of statutes, rules, and regulations in- 
volved. 


Federal Aviation Act of 1958, as Amended 
TITLE IV—AIR CARRIER ECONOMIC REGULATION 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required 


Sec. 401. [72 Stal. 754, as amended by 76 Stat. 143, 49 
U.S.C, 1371] 

(k)(4) It shall be a condition upon the holding of a 
certificate by any air carrier that such carrier shall comply 
with title II of the Railway Labor Act, as amended. 


COMPLAINTS TO AND INVESTIGATIONS BY THE ADMINISTRATOR 
AND THE BOARD 


Filing of Complaints Authorized 


Sec. 1002. [72 Stat. 788, 49 U.S.C. 1482] (a) Any per- 
son may file with the Administrator or the Board, as to 
matters within their respective jurisdictions, a complaint 
in writing with respect to anything done or omitted to 
be done by any person in contravention of any provisions 
of this Act or of any requirement established pursuant 
thereto. If the person complained against shall not satisfy 
the complaint and there shall appear to be any reasonable 
ground for investigating the complaint, it shall be the duty 
of the Administrator or the Board to investigate the mat- 
ters complained of. Whenever the Administrator or the 
Board is of the opinion that any complaint does not state 
facets which warrant an investigation or action, such com- 
plaint may be dismissed without hearing. In the case of 
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complaints against a member of the Armed Forces of the 
United States acting in the performance of his official 
duties, the Administrator or the Board, as the case may 
be, shall refer the complaint to the Secretary of the de- 
partment concerned for action. The Secretary shall, within 
ninety days after receiving such a complaint, inform the 
Administrator or the Board of his disposition of the com- 
plaint, including a report as to any corrective or disci- 
plinary actions taken. 


JUDICIAL REVIEW OF ORDERS 
Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by 74 Stat. 255, 75 
Stat. 497, 49 U.S.C. 1486] (a) Any order, affirmative or 
negative, issued by the Board or Administrator under 
this Act, except any order in respect of any foreign air 
carrier subject to the approval of the President as pro- 
vided in section 801 of this Act, shall be subject to review 
by the courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia upon 
petition, filed within sixty days after the entry of such 
order, by any person disclosing a substantial interest in 
such order. After the expiration of said sixty days a peti- 
tion may be filed only by leave of court upon a showing 
of reasonable grounds for failure to file the petition there- 
tofore. 


Venue 


(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or 
has his principal place of business or in the United States 
Court of Appeals for the District of Columbia. 


* * * ” * 
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Findings of Fact Conclusive 


(e) The findings of facts by the Board or Administrator, 
if supported by subsiantial evidence, shall be conclusive. 
No objection to an order of the Board or Administrator 
shall be considered by the court unless such objection shall 
have been urged before the Board or Administrator or, if 
it was not so urged, unless there were reasonable grounds 
for failure to do so. 


Railway Labor Act 


Sec. 2. Ninth. [44 Stat. 577, as amended by 48 Stat. 
1168, 45 U.S. C. 151a, 152] If any dispute shall arise among 
a carrier’s employees as to who are the representatives of 
such employees designated and authorized in accordance 
with the requirements of this Act, it shall be the duty of the 
Mediation Board, upon request of either party to the dis- 
pute, to investigate such dispute and to certify to both 
parties, in writing, within thirty days after the receipt 
of the invocation of its services, the name or names of 
the individuals or organizations that have been designated 
and authorized to represent the employees involved in the 
dispute, and certify the same to the carrier. Upon receipt 
of such certification the carrier shall treat with the repre- 
sentatives so certified as the representatives of the craft 
or class for the purposes of this Act. In such an investiga- 
tion, the Mediation Board shall be authorized to take a 
secret ballot of the employees involved, or to utilize any 
other appropriate method of ascertaining the names of 
their duly designated and authorized representatives in 
such manner as shall insure the choice of representatives 
by the employees without interference, influence, or coer- 
cion exercised by the carrier. In the conduct of any election 


for the purposes herein indicated the Board shall desig- 
nate who may participate in the election and establish the 
rules to govern the election, or may appoint a committee 
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of three neutral persons who after hearing shall within 
ten days designate the employees who may participate in 
the election. The Board shall have access to and have 
power to make copies of the books and records of the car- 
riers to obtain and utilize such information as may be 
deemed necessary by it to carry out the purposes and 
provisions of this paragraph. 


Procedural Regulations of the Civil Aeronautics Board 


Subpart A—Rules of General Applicability 


§ 302.18 Motions. 


(a) Generally. An application to the Board or an Ex- 
aminer for an order or ruling not otherwise specifically 
provided for in this part shall be by motion. After the 
assignment of an Examiner to a proceeding and before 
the issuance of a recommended or initial decision or the 
certification of a record to the Board, all motions shall 
be addressed to the Examiner. At all other times motions 
shall be addressed to the Board. All motions shall be 
made at an appropriate time depending upon the nature 
thereof and the relief requested therein. 


* * * * * 


(e) Disposition of motions. The Examiner shall pass 
upon all motions properly addressed to him, except that, 
if he finds that a prompt decision by the Board on a mo- 
tion is essential to the proper conduct of the proceeding, 
he may refer such motion to the Board for decision. The 
Board shall pass upon all motions properly submitted to 
it for decision. 
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Subpart B—Rules Applicable to Economic 
Enforcement Proceedings 

§ 302.200 Applicability of this subpart. 

(a) In general. This subpart sets forth the special rules 
applicable to proceedings for enforcement of the economic 
regulatory provisions of the act, and rules, regulations, 
orders, limitations, conditions and requirements issued 
thereunder. For information as to other applicable rules, 
reference should also be made to Subpart A of this part, 
to the act and to the substantive rules, regulations and 
orders of the Board. 

* * * - 


§ 302.201 Formal complaints. Any person may make 
a formal complaint to the Board with respect to anything 
done or omitted to be done by any person in contravention 


of any economic regulatory provisions of the act, or any 


rule, regulation, order, limitation, condition or other re- 
quirement established pursuant thereto. Every formal 
complaint shall conform to the requirements of § 302.3, 
concerning the form and filing of documents. The anes 
sion of a formal complaint by a person other than an En- 
forcement Attorney (hereinafter called a third party) shall 
not in itself resuli in the institution of a formal economic 
enforcement proceeding and a hearing with respect to 
the complaint unless and until the Director of the Bureau 
of Enforcement dockets a petition for enforcement with 
respect to such complaint, or a portion thereof, in accor- 
dance with § 302.206. A formal complaint, whether filed 
by a third ee or an Enforcement Attorney, may be 
amended at any time prior to the service of an answer 
to a complaint. Thereafter, such amendment may be filed 
only upon the grant of a motion filed in accordance with 

302.18, except that permission to amend a third-party 
complaint after the filing of an answer but before the 
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docketing of a petition for enforcement must be obtained 
from the Director of the Bureau of Enforcement. 
*» i * * * 

§ 302.204 Third-party complaints. (a) A third-party 
complaint, and any amendments thereto, submitted pur- 
suant to § 302.201 shall be served by the person filing such 
documents upon each party complained of and upon the 
Director of the Bureau of Enforcement. 


(b) Within fifteen (15) days after the date of service 
of a third-party complaint, each person complained of 
shall file an answer in conformance with and subject to 
the requirements of § 302.207(b). Extensions of time for 
filing an answer may be granted by the Director of the 
Bureau of Enforcement for good cause shown. 


(c) A person complained against in a third-party com- 
plaint may offer to satisfy the complaint through submis- 


sion of facts, offer of settlement or proposal of adjust- 
ment. Such offer shall be in writing and shall be served, 
within fifteen (15) days after service of the complaint, 
upon the same persons and in the same manner as an 
answer. The submittal of an offer to satisfy the complaint 
shall not excuse the filing of an answer. 


(d) Motions to dismiss a third-party complaint shall 
not be fileable prior to the docketing of a petition for 
enforcement with respect to such complaint or a portion 
thereof. 


§ 302.205 Procedure when no enforcement proceeding is 
instituted. (a) Within a reasonable time after a formal 
third-party complaint has been processed, the Director of 
the Bureau of Enforcement shall either institute an en- 
forcement proceeding in accordance with § 302.206 or shall 
advise the complainant in writing that no enforcement pro- 
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ceeding will be instituted in whole or in part, with respect 
to his complaint, and the reasons therefor. 


(b) The letter of the Director of the Bureau of Enforce- 
ment shall conform to the requirements of § 302.3 and 
shall be deemed an order of the Board dismissing the 
complaint unless review of such ruling is requested by 
the complainant or is initiated by the Board in accordance 
with the provisions of paragraph (¢c) of this section. 


(c) Within twenty (20) days after service of a letter 
from the Director of the Bureau of Enforcement refusing 
to institute an enforcement proceeding with respect to all 
or any part of a complaint, the complainant may file a mo- 
tion with the Board to review such action. The proceed- 
ings on such motion shall be in accordance with § 302.18. 
Upon conclusion of such proceedings, the Board shall enter 
an order either dismissing the complaint or directing such 
other action as it deems appropriate. If a complainant 


does not appeal, the Board may review the action of the 
Director of the Bureau of Enforcement on its own initiative 
within 15 days after the expiration date for appeal. 


§ 302.206 Docketing of petition for enforcement. When- 
ever in the opinion of the Director of the Bureau of En- 
forcement there are reasonable grounds to believe that 
any provision of the act or any rule, regulation, order, 
limitation, condition or other requirement established pur- 
suant thereto, has been or is being violated, that, in the 
ease of third-party complaints, efforts to satisfy a com- 
plainant insofar as required by § 302.204 have failed, and 
that investigation of any or all of the alleged violations 
is in the public interest, the Director of the Bureau of 
Enforcement may institute an economic enforcement pro- 
ceeding by docketing a petition for enforcement. The 
petition for enforcement shall incorporate by reference a 
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formal complaint submitted pursuant to § 302.201 or shall 
be accompanied by a complaint complying with §302.3 
which is verified by an Enforcement Attorney. The peti- 
tion for enforcement, and accompanying complaint, if any, 
shall be formally served upon the respondent and com- 
plainant. The proceedings thus instituted shall be proc- 
essed in regular course in accordance with this part. How- 
ever, nothing in this part shall be construed to limit the 
authority of the Board to institute or conduct any in- 
vestigation or inquiry within its jurisdiction in any other 
manner or according to any other procedures which it 
may deem necessary or proper. 


Public Notice PN-15, Statement of Organizaticn and 
Delegations of Final Authority of the 
Civil Aeronautics Board 


Offices of Board Members 


Sec. 2.1 Functions of the Board Members. The Board 
Members are charged with carrying out the duties and 
responsibilities of the Board under the Act and the stat- 
utes. Action initiated pursuant to the Board’s own initia- 
tive or by any document authorized or required to be filed 
with the Board originates in or is referred to the ap- 
propriate organizational unit for study and recommenda- 
tion to the Board in accordance with the description of 
functions outlined hereinafter. Pursuant to Reorganiza- 
tion Plan No. 3 of 1961, the Board has the authority to 
delegate, by published order or rule, any of its functions 
to a division of the Board, an individual Board Member, 
a hearing examiner or an employee or employees board, 
provided there is no conflict with section 7(a) of the Ad- 
ministrative Procedure Act relating to presiding officers 
at hearings. The Board retains a discretionary right to 
review any action taken under delegated authority upon 
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its own initiative or upon petition of a party or an inter- 
venor in such action. 


- * * * * 


Sec. 8.3 Delegated authority of the Director, Bureau 
of Enforcement. The Board has delegated to the Director, 
Bureau of Enforcement, the authority to: 


A. Institute an economic enforcement proceeding by 
docketing a petition for enforcement whenever, in his 
opinion, there are reasonable grounds to believe that any 
provision of the Act or any rule, regulation, order, limita- 
tion, condition or other requirement established pursuant 
thereto, has been or is being violated, that efforts to arrive 
at any adjustment or settlement have failed, and that in- 
vestigation of the alleged violation is in the public interest. 


B. Advise the complainant in writing within a reason- 
able time after a formal complaint has been processed that 


no enforcement proceeding will be instituted with respect 
to his complaint and the reasons therefor; such letter 
shall be deemed an order of the Board dismissing the com- 
plaint unless complainant requests the Board to review 
the ruling. 


BRIEF FOR RESPONDENT 


IN THE 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,096 
FLIGHT ENGINEERS' INTERNATIONAL 
ASSOCIATION, EAL CHAPTER, AFL-CIO, 
Petitioner, 
CIVIL AERONAUTICS BOARD, Respondent. 


EASTERN AIR LINES, INC Intervenory, tod Statas Court of Bane ' 


for WO USten 


HI tet f 
ON PETITION FOR JUDICIAL REVIEW OF ANLEE VEL J 
ORDER OF THE CIVIL AERONAUTICS BOARD 


WILLIAM H, ORRICK, 
Assistant Attorney General, 


JOSEPH B. GOLDMAN, LIONEL KESTENbAUM, 
Deputy General Counsel, GERALD KADISH 
Attorneys, 
QO. D. OZMENT, Department, of Justice, 
Associate General Counsel, 
Litigation and Legislation, JOHN H. WANNER, 
General Counsel, 
PETER B. SCHWARZKOPF, Civil Aeronautics Board. 
Attorney, 
Civil Aeronautics Board. 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 
| 


In respondent's view, the questions presented are: 


1. Whether Section 1002(4) of the Federal Aviation Act, confers 


discretionary authority in the Board to decline +o proceed to a hearing 


: ee rene , epee - 
on a complaint wher ir. its opinion investigation or action thereon is 


not warranted in the public interest 
| 
2. Whether the Board abused its discretion in refusing to proceed 


a hearing in this case in circumstances in which 
| 


(a) there was a substantial question as +o whether 
| 

petitioner continues to be the appropriate bargaining 
representative for the Eastern flight engineers, 
committed to the exclusive jurisdiction of the Nationa 
Mediation Board, and 

(b) the courts have already litigated most of the 
issues which petitioner sought to tender to the Board 


and are in a position to provide relief to the pet, 


to at least. the extent that, the Board could do so. 


(iii) 
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The Board reasonably declined to 

proceed in the light of the sub- 
stantial question of whether petitioner 
would continue to be the bargaining 
agent for the Eastern engineers ..... 


The Board did not abuse its discretion 

in declining to proceed on petitioner's 
complaint on grounds that Board consider- 
ation of matters determined by or pending 
before the courts would not be in the 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,096 
FLIGHT ENGINEERS' INTERNATIONAL 
ASSOCLATION, HAL CHAPTER, AFL-CIO, 
Petitioner, 
Vv. 
CIVIL AERONAUTICS BOARD, Respondent, 


EASTERN AIR LINES, INC., Intervenor. 


ON PETITION FOR JUDICIAL REVIEW OF AN 
ORDER OF THE CIVIL AKRONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 
Petitioner holds a National Mediation Board pereieicaston 
issued in 1948 as the bargaining representative for various "flight 
engineer" employees of Eastern Air Lines (Eastern) who were replaced 
during the course of a strike which commenced on June 23, 1962 (Tr. 5, 
90). Section 401(k)() of the Federal Aviation Act (infra, p. 30) 
makes compliance with the provisions of the Railway Labor Act a con- 


dition upon the holding of an air carrier certificate. Petitioner 


seeks review of a Board order (E-19923, August 19, 1963 (tr. 455-4.6L) ) 


dismissing petitioner's complaint alleging that Eastern hadi violated 


oe 
Section Ol(k)(4) by commission of several alleged violations of 
the Railway Labor Act in conjunction with its bargaining with 
petitioner. 

The Board in its order noted that "the present controversy 
represents only a fragment of what has been a long and bitter juris- 
dictional dispute between Air Line Pilots Association (ALPA) and FEIA, 
which has involved all the major airlines, in reference to representa- 
tion of flight engineers in jet aircraft" (Tr. 456). This so-called 
"crew complement" issue constituted a major part in the 1957 negotia- 
tions between Eastern and the two unions. ALPA, representing Eastern's 
pilots, had demanded that all flight deck positions on jet-powered 
aircraft be manned by qualified pilots (Tr. 11, 70), while petitioner 
demanded that the holder of the flight engineer position be qualified 
with an A & P or A & E mechanics license (Tr. ate The position 
could be filled by either a mechanic or a pilot, since neither rating 
is a prerequisite to a flight engineer rating (1h C.F.R. 63.31-63.))1), 


and since the Civil Air Regulations merely require a three-man flight 


deck crew consisting of two pilots and one flight engineer on certain 
2 


aircraft, including jets. Eastern rejected the demands of both 


unions, and, after strike threats by both petitioner and ALPA, the 


i/ These licenses are ones issued by the FAA. An "A & Pt 
license is an "airframe and power plant" mechanics rating (1 C.F.R. 
65.71-65.95), and an "A & E" license is the similar previously 
issued "aircraft and engine" mechanics rating. 


2/ 1h C.F.R. 40.261, 40.263. 


nsidered by Emergency Boards No. 120 ‘with respect 
engineers) and No. 121 ‘with respect to pilots). Both 
same membership with David L. Cole as Chairman (Tr. 70- 
antially identical reports were issued as te the crew 


pet 


found that the demands of petitioner were "not 


it would be better to require that the flight 


engineer or: .rboje*t, airplane have the basic qualifications of a 


pilot. soe ties 7A ). Following this recommendation,’ Eastern 


entered into ar agreement with ALPA which required a third pilot on 
jet aircraft ‘Tr 2, 73), and a later agreement was interpreted as 


requiring engireer traning for such pilot (Tr. 13, 39, 76-77). Also, 
in order to settle a strike by petitioner, Eastern dropped ‘its demand 


that engireers be pilot qualified (Tr. 76) and signed an agreement 


ich contained the requirement for the A & E mechan- 


hereafter, Eastern. and other major airlines, 


S/n 6, Report to the President by the “mergency Board 
appointed by Executive Order 10749. dated January 21, 1958,i N.M.B. 
Case A-5612 (E-1h8). July 21, 1958 (No, 120) at 25. The finding 
was as follows: | 


"The requests of FEIA to make the aircraft and engine 
A&E! license mandatory, to require that such employees 
be carried on all aircraft irrespective of what the CAB 
may rule, and tc establish the agency shop and voluntary 
checkoff are designed primarily to exclude pilot-qualified 
g gir from such positions, not only on present 
equipment but on the future turbine-powered aircraft as 
well, and, in the light of the facts submitted to us, are 


not justif. 5h 


=the 
operated jet aircraft with three pilots and a flight engineer, in 
order to meet the conflicting requirements in the two agreements. 

On January 17, 1961, during the course of the negotiations 

between Eastern and petitioner preceding the strike, the National 
Mediation Board determined that the flight engineers and pilots on 
United Air Lines constituted a single craft or class, with the result 
that ALPA was certified as the representative of the entire flight deck 
crew to the exclusion of the FEIA. The flight engineers of Eastern 
and six other major U.S. carriers went on strike, allegedly in protest 
(Tr. 78, 399), and, in spite of a restraining order, returned to work 
only after the creation by the President of the Feinsinger Commission 
to consider the "crew complement" dispute (Tr. 78-79). Petitioner, 
ALPA, Eastern, and other airlines participated fully in the Feinsinger 
Commission proceedings (Tr. 79). 


On May 21, 1961, the Feinsinger Commission issued its first 


report which concluded that "[t]he most obvious solution to this prob- 


lem is merger or some form of consolidation. In the considered opin- 
ion of the Commission, neither peace nor safety on the airlines will 
be fully assured as long as there are two unions in the cockpit" 

(Tr. 80, 512 (Unpr.)). A supplemental report, dated October 17, 1961 
made specific proposals for settlement. These included recommenda~ 
tion for a gradual reduction from four to three man crews on jet 


L/ Findings Upon Investigation, N.M.B. File No. C-29h6, 


January 17, 1961 (Unpr. Tr. 570-592). 


3. , 
aircraft; that the flight engineer on a three-man crew have Limited 
pilot qualifications, including a commercial pilot's centiitivate and 
instrument rating; and that new hires for flight engineer positions be 
filled by pilots, with no other qualifications than the flight engi- 
neers certificate or requirements prescribed by government avinens is 
or by agreement of all the parties (i.e., the A & P or A & E' mechanic's 
license would not be required). It was further recommended that pilot 
training be provided to incumbent flight engineers at company expense 
(along with other provisions for incumbent flight engineers); that 
ALPA and petitioner merge; and that ALPA voluntarily refrain fron 
instituting proceedings before the National Mediation Board to change 
existing rights of representation of the occupant of the flight engi- 
neer's seat on all aircraft, including jet aircraft eaennted enti three- 
man crews, for a minimum period of two years from the placing into 
effect of the proposals (Tr. 80-82, 543-566 (Unpr.)). In respect to 
merger and representation, the Commission said: | 

"The Commission believes that eventual representation 

of all tlight deck crew by a single union is inevitable. 

That end will come about in one of two ways--tnrough a | 

resumption of warfare between the two unions, or through 


a voluntary merger on fair and honorable terms." (Tr. 53, 


562 (Unpr.)). 


| 

The Feinsinger Commission proposals were accepted by Eastern 
and conditionally accepted by petitioner (Tr. 83), but further nego- 
tiations failed to settle either the crew complement or economic 


issues in dispute. As a result, yet another emergency board was 


appointed (No. 144, the Kheel Board). It endorsed the Feinsinger 


Ge 
recommendations relating to the crew complement issue, and also 
recommended adoption, with minor irrelevant modifications, of pro- 
posals submitted to it by Eastern for implementing the Feinsinger 
recommendations, including the deletion of the A & E mechanics license 
requirement for flight engineers (Tr. 5, 8). Nonetheless, peti- 
tioner continued its demand for retention of the A & E mechanics 
license requirement for newly hired flight engineers (Tr. 5, 85, 91). 
The Kheel Board also made recommendations for setitlement of the eco- 
nomic issues. A later proposal of arbitration in June, 1962 resulted 
in an apparent willingness on the part of both parties to arbitrate 
the economic issues, but no arbitration agreement was reached because 
of petitioner's refusal to include, and Eastern's refusal to exclude, 
arbitration of the crew complement issue (Tr. 86, 88-89). 

The Eastern flight engineers went on strike on June 23, 1962. 
After the strike, Eastern entered into agreements with ALPA providing 
a means for replacement of the striking flight engineers by pilots 
(fr. 7-9, 102, 136-1). After submitting two separate modified 
offers, first to petitioner, then to the striking engineers 

Report to the President by the Emergency Board appointed 


by Executive Order 11006, dated Feb. 22, 1962, N.M.B. Case A-6289, 
May 1, 1962 (No. 14k), at 8-9. 


6/ A further proposal on July 23, 1962, after the strike, for 
arbitration of the economic issues and negotiated settlement of the 
crew complement issue, was rejected by Eastern because ALPA would not 
agree to arbitration of, and would not be bound by the proposed settle- 
ment of the crew complement issue (Tr. 7-8, 100-102). Petitioner con- 
ditionally accepted the proposal (Tr. 8, 101). 
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7/ 
individually (Tr. 5-6, 98-100, 103-104, 127-131, Sean)! ee 


on August 25, 1962, notified each striking engineer who had not returned 
(other than probationary and temporary employees, whose employment was 
terminated), that they had been permanently replaced and, "as a conse- 


quence, there is now no further need for your services" (Tr. 15, 106, 
8, 
162).~ Commencing on July 23, 1962, Eastern gradually resumed opera- 


tions ard achieved full summer operations on September 13, 1962 (Tr. 101, 


-] 

After the strike, and prior to filing its complaint with the Board, 
petitioner brought an action against Eastern, and another Sees 
Eastern and ALPA. both in the United States District Court for the 


Southern District of New York. Denials of motions for preliminary 


injunctions were affirmed by the Court of Appeals for the Second Cir- 


cuit in both cases, and in each case certiorari was denied by the 


“/ Both offers stated that striking employees who failed to 
return to work by specified dates, would be permanently replaced. 
After filing its complaint with the Board, petitioner, on Septem- 
ber 27, 1962 proposed settlement according to the terms of the 
first offer, provided that "all striking flight engineers . , 
be returned to work in accordance with seniority" (Tr. 20), 235- 
239). Eastern replied that it could not accept the proviso inas- 
much as the strikers had been permanently replaced, but offered 
further discussion (Tr. 205, 230, 239). 


8/ Petitioner and the strikers individually claimed this 
notice to be a discharge, and filed grievances which Eastern! 
refused to process (Tr. 15-16, 49-50, 62-65, 207-208, 258-259). 
Eastern's affidavit in the record of the Board's proceeding states 
that on this date Kastern had in its employ 640 employees classi- 
fied as flight engineers, 39 more than prior to the strike 
(Tr. 252-253). 


= Oe 
Supreme Court.' As subsequently detailed, the courts resolved 
adversely to petitioner the principal issues set forth in the com- 
plaint filed with the Board on September 10, 1962. 

Following the filing of the complaint with the Board (Tr. 2-50), 
numerous and voluminous documents ensued detailing at considerable 
length the matters hereinbefore set pee! The Board's Bureau of 
Enforcement, acting pursuant to the Board's Rules of Practice (infra, 
p. 42), filed a petition for enforcement (Tr. 290-291) which had the 
effect of instituting a formal enforcement proceeding on the basis of 
petitioner's complaint. This petition (Tr. 290, 291) made reference 
to the pendency of the court actions instituted by petitioner, and 
suggested that "the threshold question which must be decided is 
whether the Board should exercise its independent jurisdiction and 
proceed with the FEIA complaint despite the pendency of the court 
cases," and that this matter "should be resolved directly by the 
Board" (Tr. 291). There followed Eastern's motion to dismiss 
‘Tr. 293), other pleadings, and the Boards order of dismissal 
(Order E-19923 (Tr. 55)). 

97 Flight Engineers' Int. Ass'n v. Eastern Air Lines, 208 
F. Supp. 182 (S.D.N.Y. 1962) (Judge Feinberg's opinion, Tr. 315- 
332), aff'd per curiam, 307 F. 2d 510 (C.A. 2, 1962). cert. denied, 

372 U.S. 9S 1963); Flight Engineers' Int. Ass’ rv. Eastern Air 
Lines and Air Line Pilots Ass'n, 5 C.0.H. Labor Cases 27,L67, _ 
BC.C.H. Aviation Cases 17,119 (S. D.N.Y. 1962) (Judge Levet's 


opinion, 226-341., aff'd on different grounds, 311 F. 2d 745 
(eae ee 1963) (Tr. 3115-351 1), cert. denied, 3/3 U.S. 92 (1963). 


10/ The documents filed with the Board are listed in an 
appendix to its order (Tr. 65). 
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In its order of dismissal. the Board found that (Tr. 61): 


the history of the jurisdictional dispute 
between FETA ard ALPA over representation of Eastern's 
flight engineers or so-called ‘pilot engineers: raises 
considerable doubt: as to whether FETA will continue as 
the certified bargaining agent for a single craft or 
class of flight. engineers," 

The Board further ~oved that. a hearing on the complaint might "last 


several years 47 gre." expense ard inconvenience to all concerned," 


at. prior to or shortly after the completion 
seedings ATPA might be certified as the bargaining 
stated that it could no more "determine questions 
appropria*e bargaining represen*aive or the eperopmnte 
craft or class for bargaining purposes" than could she courts which 
had earlier corsidered the matter “Tr. 60). Accordingly, the Board 
concluded that even if its ultimate determination was that Eaetend 


had violated the Railway Labor Act, in nonetheless could not! direct 


Eastern to commence good faith bargaining with FETA prior to! a reso- 
he jurisdictional controversy berween it and ALPA (Tr. 460- 
h6é1) The Board fursher found that, with respect, to any private 
grievances by individual employees in which it might be appropriate 
for the Board +o act, resort could be had to the courts For these 
reasons. the Board concluded that the public interest would hot be 


served by proceeding on petitioner's complaint (Tr. 61). 


Independertiy of these determinations. the Board further found 


the public interest for it to relitigate the 


heretofore determined in the court actions instituted) by 


<i 
petitioner, or to institute proceedings which would parallel such 
continuing court litigation as petitioner might pursue. In this 


respect, the Board noted that most of the issues presented to it 


already had been determined adversely to FEIA in the two court pro- 


ceedings, that there appeared to be no reason why the courts could 
not provide adequate and complete relief to the petitioner, and that 


the Board's proceedings covld not be concluded with any greater dis- 
11 
patch than could the litigation in the courts (Tr. 462-63). The 


Board's ultimate conclusions were: 


il/ The Board summarized the effect of the court determinations 
on the allegations of the complain as follows (Tr. 458, n. 7): 


"The allegations in the Board complaint essentially 
raise 6 basic issues. Judge Feinberg's opinion determined 
two of these issues adversely to FEIA, i.e., (1) unilateral 
change in working conditions ete. without having first 
served a section 6 notice or exhausted the procedures of 
the Railway Labor Act, and {2) bargaining directly with 
individual flight engineers. The opinion determined cer~ 
tain aspects of a third issue (3) failure to bargain in 
good faith insotar as withdrawal of a previous offer is 
alleged. Judge Leve+ found as to the third issue that 
there was no failure to bargain in good faith by any 
insistence, by Kastern, on merger with ALPA as ° condition 
to entering into an agreement, and he held that there was 
no merit to a fourth issue 44), entering into agreements 
with ALPA concerning engineers and an alleged unlawful 
conspiracy with ALPA to oust FEIA as bargaining agent. A 
fifth issue (5), failure to reinstate engineers when they 
had not been replaced in fact. or in law (except to the 
extent the opinions held that securing replacements was 
lawful), was not before the courts. Nor was the sixth 
issue (6), failure to prosecute grievances as to alleged 
discharges before the system board of adjustment. Also 
certain aspects of the third issue (3), failure to bargain 
in good faith, insofar as it is alleged that Eastern had a 
fixed determination not to enter into any agreement, may 
not have been fully considered by the courts." 


= 2h = 


"In view of all the foregoing, we find that the complaint 
does not state facts which warrant investigation or action 
by the Board at this time, and that a hearing on the com- 
plaint would not now be in the public interest. We further 
find that no useful purpose would be served by deferring 
action pending resolution of the jurisdictional dispute 
and final conclusion of the pending court litigation, and 
therefore we dismiss the complaint. However our dismissal 
shall be without prejudice to renewal of the complaint if, 
in accordance with this opinion, circumstances should so 
warrant." (Tr. 6h). 


Board counsel have been informed by the National Mediation Board 
that on October , 1963, subsequent to the Board's order, ani applica- 
tion for investigation of a representation dispute was filed with the 
National Mediation Board by Eastern's "pilot-engineer" employees, and 


12/ 
that such proceeding is now pending. 


STATUTES AND REGULATIONS INVOLVED 


The provisions of the Federal Aviation and Railway Labor Acts 


and the Board's regulations principally involved are set forth in the 
Appendix, infra, pp. *7 to 49. Other provisions of statutes or regu- 
lations are cited or quoted in their appropriate place in the text of 
this brief. | 
SUMMARY OF ARGUMENT 
I i 
The established construction of Section 1002(a) of the Federal 

Aviation Act is that the Board has discretionary authority to dismiss 


a complaint which in its opinion does not require investigation or 


action in the public interest. See Nebraska Department of Aeronautics 


127, N.M.B. Case No. R-36l1 (docketed November 1h, 1963). 


pew ieee 


v. Civil Aeronautics Board, 298 F. 2d 286 (C.A. 8, 1962). Moreover, 


the Board has not delegated its authority in this respect to its 
Bureau of Enforcement. On the contrary, the Board's regulations 
plainly permit a motion to the Board to dismiss a complaint after 
it has been docketed, and the Board is in no way bound by the prior 
determination of the Director of the Bureau of Enforcement to docket 
the complaint. 
acl 

A. In view of the factual situation here involved, there was 
a substantial risk that, prior to the completion of any proceedings 
before the Board, petitioner would have been displaced as the bar- 
gaining representative for the Fastern engineers, with the result 
that the Board's hearing would have been for naught. Further, even 
if petitioner continued to hold a designation as the bargaining 
agent at that time, there still would exist a substantial question 
as to representation. In these circumstances, and as previously 
held by the’ courts in the litigation earlier instituted by peti- 
tioner involving this controversy, an order by a tribunal other 
than the Mediation Board directing Eastern to bargain with peti- 
tioner would constitute intervention in matters left by Congress 
for the exclusive determination of the Mediation Board. It would 
have been similarly inappropriate for the Board to have taken any 
other action, such as directing reinstatement of the strikers, 


which would predetermine questions to be considered by the 


Sais} = 
Mediation Board in determining who may participate in a representa- 
tion election. Petitioner's reliance upon its 19)8 coneenicetion as 
conclusive of the representation question is unwarranted, in that the 
certification does not represent a Mediation Board determination as 
to "class or craft," and does not have the effect of demonstrating 


continued majority representation in light of the substantial 


evidence to the contrary. 


B. Although the Board is not necessarily bound by prior court 


determinations in private litigation in which the Board was not 2 
party, the Board is not required to relitigate matters previously 
determined by the courts and to institute proceedings Wiichy paraldies 
continuing court litigation, where it finds that the public: interest 
would not be served thereby. The prior court decisions in this case 
have determined the crucial issues of the complaint adversely to the 
petitioner, and the documents filed with the Board fail to reveal any 
matters affecting the public interest which have not been determined 
by the courts. Any matters not previously considered by the courts 
may be considered by them in the continuance of the prior Litigation. 
Thus, there was no abuse of the Board's discretion in finding that 
the public interest did not warrant a hearing on the complaint in 


light of the extensive nature of the past and pending court! 


litigation. 


ane 
ARGUMENT 


The Board, in its sound discretion, may dismiss a 


complaint when the Board determines that "investiga- 
tion or action" on its part would not be warranted 
or that proceeding with a hearing would not be in 
the public interest 


The substantive statutory provision cited in petitioner's com- 
plaint to the Board was Section 401(k)() (infra, p. 39), which pro- 
vides that compliance with Title II of the Railway Labor Act "shall 
be a condition upon the holding of a certificate by any air carrier." 
The complaint also relied upon Sections 204(a) and 1002(a)-(c) (Tr. 2). 
Section 204(a) (infra, p. 37) empowers the Board to conduct such inves- 
tigations and to take such actions as it deems necessary to the exer- 
cise and performance of its powers and duties. Section 1002(a) (infra, 
p-39) authorizes the filing of complaints concerning anything done or 
omitted to be done in contravention of any substantive provision of 
the Act; Section 1002(b) permits the Board to proceed on its own 
initiative concerning violations; and Section 1002(c) permits the 
Board to issue an order compelling compliance with the provision 
area Section 1002(a) also permits the Board to dismiss "with- 


out hearing" any complaint which "it is of the opinion. . . does not 


13/ The complaint also relied upon Section 0l1(g) (infra, 
p38). That section permits revocation of a certificate for fail- 
ure to comply with a certificate condition, but only after the 
holder has disregarded a prior Board order directing compliance 
therewith. Thus, a cease and desist order would first have to be 
issued under the powers conferred by Section 1002(a) and (c) 
before Section 01(g) could have application to the present 
controversy. 
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state facts which warrant an investigation or action." The Board 


dismissed the instant complaint on grounds that "the complaint does 
not state facts which warrant investigation or action by the Board at 


this time, and that a hearing on the complaint would not now be in 
the public interest" (Tr. 6). 

Petitioner's initial premise is that the Board lacks authority 
to dismiss any complaint which states "a claim upon which the Board 
might grant relief" (Pet. Br., p. 17). Petitioner contends, that the 
Board, like a court, is required to determine on its need aoe com- 
plaint which states a cause of action in the sense of alleging matters 
as to which the Board might find a basis for entry of a corrective 
order. This contention, heretofore rejected by the courts, appears 


to rest primarily upon judicial decisions holding that the Interstate 


Commerce Commission is obligated to provide a forum under its Sec- 


tion 13 for the resolution of certain disputes and hence cannot 


dismiss without investigation (Br., p. 21), But as was pointed 


i4/ Section 1002(a) provides in pertinent part: 


"Any person may file with the Administrator or the Board, 
as to matters within their respective jurisdictions, a,com- 
plaint in writing with respect to anything done or omitted to 
be done by any person in contravention of any provisions of 
this Act, or of any requirement established pursuant thereto. 
If the person complained against shall not satisfy the :com- 
plaint and there shall appear to be any reasonable ground 
for investigating the complaint, it shall be the duty of the 
Administrator or the Board to investigate the matters com- 
plained of. Whenever the Administrator or the Board is of 
the opinion that any complaint does not state facts which 
warrant an investigation or action, such complaint may be 
dismissed without hearing. .. ." 


RG 
out in Nebraska Department _of Aeronautics v. Civil Aeronautics Board, 
298 F. 2d 286, 295 (C.A. 8, 1962), there are significant differences 
between the two statutes. Section 13 of the Interstate Commerce Act 
"does not contain a provision comparable to the third sentence of 
§ 1002(a)," the one permitting the Board to dismiss where investiga- 
tion or action on its part is deemed unwarranted, and this is "a vital 
distinction," As the court stated, Section 1002(a) must "be construed 
as a whole"; the third sentence "has significance . .. and it and the 
second sentence, taken together, vest in the Administrator or the 
Board, as the case may be, discretionary powers of investigation in 
response to a filed complaint we 

The court in Nebraska also recognized that this was the estab- 
lished construction of the Act. Thus, it relied upon the earlier 
decision of this Court in Pan American-Grace Airways v. Civil Aero- 
nautics Board, 85 U.S. App. D.C. 297, 178 F. 2d 3h (199), wherein 
it was held that the Board under Section 1002(a) could dismiss a 
petition for deletion or suspension of a route authorization pur- 
suant to what is now Section h0l(g) when it was of the opinion that 


the allegations "fall short of showing a hearing on the merits be 


i5/ Thus, petitioner's purported distinction of the Nebraska 
case TBr., pp. 23 and 2) on grounds that it involved a construc- 
tion of the first sentence of Section 1002(a) rather than the second 
and third sentences, is patently erroneous. Moreover, to the extent 
that petitioner's contention may be that the complaint in Nebraska 
(one alleging a breach of the Section Oh duty to provide adequate 
service) was filed pursuant to the first sentence of Section 1002(a), 
the answer is that petitioner's complaint was likewise so filed. 


necessary or warranted. d Bighth Circuit also 


cited (298 F. 2a 


at 295) the recognition of Davis and Jaffe that the Board's powers are 


discretionary and thst it is not mandatorily required 
1i/ 


complaints. 


These precedents rot only give effect +o the plai 


to entertain 


alinl language of 


Section 100243). but reflect as well the over-all statutory} public 


interest concepts and provisions. The patters of the Federal Aviation 


Act is not one conferring 3 "private administrative remedy,'' as do the 


+ 


rail provisions of the Interstate Commerce Act relied on by petitioner. 


Qn the contrary, the public interest is the basic to 


16 in Air Transport Associates v. Civil Aerona 


18/ 


uchstorie for Board 


hapel ics Board, 


C.A.D.C. No. 10,91h, decided November 23, 1951, rot reported, th 


Court attirmed without opinion a Board order dismissi: 
by a competitor against the rates of another carrier 


ng a complaint 
despite the 


contention there made that the Board was mandatorily x 


proceed to a hearing on the complaint. Cf. Outland 
Aeronautics Board, 109 U.S. App. D.C. 90, 28487 ed < 
wherein this Court also upheld the Board's power +o 
complaint without a heardiy 


17/ See Davis, Administrative Law Treatise. § h 
p. 260 (1958), where, after commenting on the "mandat 
tion" of the ICG under Section 13 and related suc! 


.07, Vol. 1, 
ory juris sdic- 


other agencies in cert area ne states "but in other 


the administrative jurisdiction discretionary, 4s 


Aeronautics Act." See, also, Jaffe, "The I: ndividual 
le 


Initiate Administrative Process," 25 Lowa LR. 85, 52¢ 


in the Ci alah 
ee bo 
)~21 eee 


1o/ See Federal Trade Commission v. Klesner, 250 Tass 19, 
i errect. and scope of Section 13, 


eee eee the differences in statutory languas 


ze, but the 


fact that the Board, unlike the ICC, has no reparation power, 2. 


factor deemed significant in Kles ner. 
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action, and matters relating to complaints are no exception. See 
American Airlines v. North American Airlines, 351 U.S. 79 (1956). 
Indeed, petitioner itself relied upon Section 20(a) before the Board, 
and that section confers broad discretion in the Board with respect 

to both the range of its inquiries and the action which it takes. See 


Federal Communications Commission v. Pottsville Broadcasting Co., 309 


113 U.S. App. D.C. 146, 306 F. 2d 753 (1962); American Trucking Ass'ns 
20/ 
v. United States, 3h U.S. 298 (1953). 

Also, the remedy which petitioner sought was an order compelling 
compliance under Section 1002‘c). Board compliance orders are addressed 
to the future, and Section 1002(a) speaks of "investigation or action! 
by the Board. Hence, the Board must possess discretion to weigh the 
question of whether the public interest will point to the ultimate 


action of issuin compliance order. See Hecht Co. v. Bowles, 321 


a 
7 
U.S. 321 (19h). Any other result would require the Board to 


197 See Section 102 ‘infra, p. 77); Civil Aeronautics Board v. 
State Airlines, 338 U.S. 572, 578, 580 (1950); United Air Lines v. 
Civil Aeronautics Board, 198 F. 2d 100, 106-07 (C.A. 7, 1952); 
American Airlines v. Civil Aeronautics Board, 89 U.S. App. D.C. 


365, 192 F. 2d 417, 420 T1951). 


20/ The Board's various regulations relating to complaints, 
promulgatediunder Section 20)(a), all reflect discretionary author- 
ity to dismiss. See 1 C.F.R. 302.20k(d), 302.205(c); 1h C.F.R. 
302.503, 1 C.F.R. 302. 70h. 


21/ In the cited case, it was held that the courts were not 
mandatorily required +o issue injunctions against OPA violations 
where there was no showing of need therefor. The Board similarly 
considers that the issuance of a compliance order rests in its 
sound discretion, and that point was involved in the Nebraska case. 
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proceed blindly to hearing irrespective of existing circumstances, 


or its views as to the ultimate disposition of the matter. In this 


connection, it should be noted that Section 1002{a) applies to the 
various substantive provisions of the statute, and complaints by the 
public of improper action on the part of carriers are frequent. if 
the Board were mandatorily required to proceed on the basis of every 
complaint, it would be difficult if at all possible for it to dis- 
charge its other duties. 

Petitioner also seeks to avoid the foregoing holdings and 
principles on grounds that the Board in the Nebraska case dismissed 
on a determination that there was no merit to the complaint in that 
case, whereas in this case the Board dismissed on grounds other than 
the merits or sufficiency of the allegations of the complaint. How- 
ever, the petitioner misreads the Nebraska case. The court there 
specifically stated that the Board has "discretionary powens of inves- 
tigation in response to a filed complaint" (296 F. 2d at 286 [emphasi 
supplied]). Moreover, the court went on to point out that ‘though the 
Board accepted the charge in the complaint of "service deficiencies," 
it did not abuse its discretion in failing to hold a formal hearing 
(298 F. 2d at 287). Thus, in Nebraska, as here, the Board idetermined 
for stated reasons and on the basis of the facts known to it that it 
would be inappropriate to proceed to hearing on the complaint. Sec- 
tion 1002(a) does not say that the Board is restricted to a considera- 
tion of only those facts alleged in the complaint in making such a 


determination, and such a construction would effectively eliminate 


- 20 - ; 
22/ 
the discretionary authority conferred. 


Petitioner's contention that its complaint was improperly dis- 


missed because the Bureau of Enforcement had determined to docket it 
23/ 
lacks merit. The statute vests the power to dismiss in the Board, 


not in a subordinate, and the Board's rules do not purport to delegate 
final authority to the Bureau of Enforcement to determine whether a 
complaint; shall be entertained or dismissed. Rather. they only confer 
preliminary authority in that Bureau to institute an enforcement pro- 


ceeding or to dismiss. with review of either action being available 


22/ To the extent that the point may be deemed important, it 
may be noted that the various pleadings before the Board in this 
case detailed the history of the controversy between petitioner and 
Eastern, together with the history of the "third man in the cockpit" 
problem. Accordingly, there was in this sense a record supporting 
the Board's conclusion to dismiss. See on this point, Nebraska 
Department of Aeronautics v. Civil Aeronautics Board, 298 F. 2d at 
pp. 293-94, 296. Also, in our view, the Board, in determining 
whether to proceed upon 4 complaint, properly may take into account 
matters resting within its informed judgment even though they are 
not adverted to in the pleadings of the parties. Any other result 
would mean that the Board could exercise discretion only in those 
circumstances in which the pleadings were sufficiently artful to 
spell out or advert to all of the factors pertinent to the exercise 
of discretion. In this connection, Section 1002(b) permits the 
Board to proceed upon its own motion, and thus the s*atute recog- 
nizes that the Board may bring to bear its own informed judgment 
upon the subject matter of a complaint. 


23/ This point also would appear to be foreclosed here 
because not raised before the Board. See Section 1006(e), infra, 
p. 41; Nebraska Department of Aeronautics v. Civil Aeronautics 
Board, Supra at 29}. The petataon for enforcement specifically 
adverted to the question of whether the Board should proceed in 
this matter because of the pending court: cases involving the 
same subject, and thus invited the motion to dismiss. Petitioner 
informed the Board that "it agrees that it makes sense to get the 
issue out of the way as soon as possible" (Tr. 372). At no time 
does it appear to have contended that a motion te dismiss was 
improper 
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from the Board upon motion therefor. A complaint filed by any person 
other than an enforcement attorney is termed 2 "third Dane compieanet 
(Section 302.201, infra, p. 43), and results in an enforcement proceed- 


ing only when it is docketed as an enforcement proceeding by the Bureau 


provides that, "Motions to dismiss a third-party complaint shall not be 


fileable prior to the docketing of a petition for enforcement," since 


there would be no point to such a motion unless and until the matter 

had been docketed. But once docketed, the rules contemplate and permit 
2h/ 

a motion to dismiss. The corollary provision also existis that re- 


view may be had of a determination by the Bureau not to institute an 


\ 


enforcement proceeding (Section 302.205, infra, p. 44;, The rules are 


plain enough, and the Board's practice in this respect is well known 


and reasonable. ; 


Petitioner seeks to draw an analogy from the National jLabor 


Relations Act. Under Section 3(d) of the Labor Management Relations 


Act, 29 U.S.C. 153d), there is a congressionally created separation 
of prosecutory and decisional functions between the reneral, Counsel of 


the NLRB and the Board itself. When an individual complains to the 


NLRB about an unfair labor practice, the decision as to whether or not 


the Board should hear the complaint is committed to the sole discretion 


2y/ indeed section 2.1 of the Board's description of organization, 
published as Public Notice P.N. 15, July 3, 1961 (26 F.R. 1Pswlhs - 1/755) 
provides in part: | 

"The Board retains a discretionary right to review any 
action taken under delegated authority upon its own initiative 
or upon petition of a party or an intervenor in such action." 


mV = 
of the General Counsel, and his decision as to whether or not to 
issue a formal complaint is not even judicially renewable. Hourihan 


v. N.L.R.B., 91 App. D.C. 316, 201 F. 2d 187 (1952), cert. denied, 


v. N.L.R.B., 179 F. 2d 492 (C.A. 10, 1950). The short answer to peti- 
tioner's argument that. an analogy should be drawn is that, unlike the 
scheme provided for in the NLRB, Congress did not provide for a separa- 
tion of functions in tne Civil Aeronautics Board. Since both prose- 
cutory and decisional functions reside in the Board, it should have 
the same discretion as the General Counsel of the Labor Board in 
deciding whether to go forward with complaints of unfair labor 
25/ 

practices by private individuals. 

Plainly then, the question of whether the instant complaint 
should have been entertained was one for the sound discretion of 


the Board. We subsequently show that the Board did not abuse its 


discretion by dismissing petitioner's complaint. 


25/ We also note that petitioner's contention appears to 


otherwise impute to the Bureau of Enforcement a status which it 

does not possess. That Bureau was created by the Board; and not 

the statute. Further, under the NLRB procedure where there is a 
statutory officer empowered by statute to determine whether a 

labor complaint shall be docketed, the agency still has discretionary 
authority to dismiss it. See Haleston Drug Stores v. N.L.R.B., 187 
F. 2d 418 (C.A. 9, 1951), cert. denied, 342 U.S. 615 (1951). We 
know of no basis for petitioner's contention that the separation of 
functions provision of the Administrative Procedure Act precludes an 
agency from reviewing the action of an employee in acting or refusing 
to act on the basis of a complaint. 
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and an engineer) constituted a single craft which should be repre- 
26/ 
sented by a single bargaining agent. Further, the Feinsinger 


Commission, ard other 2mpartial government Boards, recommended that 
the engineers should be qualified as pilots rather than as mechanics. 


The Feinsinger report concluded that tne entire flignt deck crew 
27/ 
mst inevitably be represented by a single union. 


26/ Petitiorer correctly roints out that the Chairman of the 
National Mediation Beare has stated that the decision in the United 
case is not necessarily bund:: n the rest of the airlines, and 
that each case is to he -ts own facts (Tr. 78, 507 (Unpr.)). 


ut the decision in United, >owerer, does serve to show the substan- 


j 

e 
tiality of the representation giestion, Further, most of the major 
airlines now utilize pilot~erg.reers. See, Ruby v. American Airlines, 
323 F. 2d 248, 251 (C.A. 2, 1963). 


27/ Petitioner's corter+ on ‘Br., pp. 37-39) that the Board 
failed to take into accoun™ the fact that the Feinsinger Commission 
had recommended that ALPA sno.ld refrain from applying to the Medi- 
ation Board for resolution of the jurisdiction question, and that 
during the course of merger rego* lations petitioner should represent 
the third member of the jet cockri+ crew, is irrelevant. The recom- 
mendation did not alter the fact -hat a genuine question as to repre- 
sentation existed. 


It may be further observe nat the Feinsinger Commission was 
proposing solution of the jurisdict.onal dispute by processes of 
mediation, conciliation, tration However, the jurisdic- 
tional question was not in this manner; instead petitioner 
called a strike against 5: och completely aitered the circum- 
stances to which thi ~0or was directed, In any event the 
two-year period suggestea has expired Nor are the petitioner's 
other observations (Br., pp. 39-49), including those as to the Kheel 
Board Report, either correct or pertinent. Similarly, the issue as 
to whether the} 1961 strike was an unauthorized "wildcat" walkout, 
formed no part|in the Board's determination that a substantial ques- 
tion as to representation existed The reports themselves constitute 
the best evidence of their contents and meaning, and it is difficult 
to see how the Board can he criticized for referring to public docu- 
ments which have not only been referred to by the parties in their 
pleadings, but have also been relied upon by them (Tr. 55-57, 60-61, 
71-72, 79-84, 91, 210-211, 217-218. 244-245), 
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In these circumstances, there certainly exists a strong possi- 
bility, as the Board found, that, upon completion of any Board 
proceeding, petitioner will no longer be the bargaining ee 
This possibility is even stronger now than it was at the time of 
the Board's order since the Mediation Board has accepted a petition 
calling for an investigation and determination of the appropriate 
bargaining representative, If a change in certification should be 
made, any obligation on Eastern's part to bargain with petitioner 


would be finally and conclusively terminated. WES Chapter, Flight 


Eng. Int. Ass'n. v. National Mediation Board. 114 U.S. App. iD.C. 229, 


314 F. 2d 234 (1962). Consequently, the Board was faced with a 


strong possibility of mootness. 


Secondly, even if petitioner continued to retain its present 
certification at the completion of a Board hearing, it still would 
have been inappropriate for the Board to direct Eastern to er 
with petitioner in view of the substantial question existing con= 
cerning the proper bargaining representative The Board, no more 
than the courts, can proceed upon assumptions which would constitute 


a predetermination of representation matters left by the Congress 


28/ It is well recognized that the lawful replacement of 
strikers will raise a genuine issue as to representation. See, e.g., 
Texas Foundries v. N.L.R.B., 211 F. 2d 791 (C.A. 5, 1954); N.L.R.B, 
v. Bradley Washfountain Co., 192 F, 2d 144, 155 (C.A. 7, 1951). 

Also, where there 1s a change in the nature of the duties of the 
employees involving a merger of craft functions, a similar question 
arises. See N.L.R.B. v. Wheland Co., 271 F. 2d 122 (C.a. 6, 1959); 
N.L.R.B. v. Yutana Barge Lines, Inc., 315 F. 2d 524, 527 (C.A. 9, 
1963) . 
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for the exclusive determination of the Mediation Board. Switchmen's 
Union of North America v, National Mediation Board, 320 U.S. 297 
(1943); General Committee v. Missouri-Kansas-Texas R.R. Co., 320 U.S. 
323 ( ye ike assumption by the Board that petitioner would be 
continued as the certified bargaining agent would have violated this 
principle. Indeed, this fact has been specifically recognized in 
this very Son SCOT Thus, in petitioner's earlier action against 
Eastern and eae the Court found the existence of a "dispute as 
to representation" and "rival claims of jurisdiction" as to "pilot 
engineers," and held that judicial action to require Eastern to 
bargain exclusively with petitioner would be unwarranted (Tr. 348, 
351). This same principle was further developed and elaborated upon 
in Ruby v. American Airlines, 323 F. 2d 248, 255 (C.A. 2, 1963), pet. 
for cert. filed November 7, 1963, No, 609, 32 L.W. 3177, which also 


31/ 
involved the crew complement issue. There, the Court specifically 


29/ This Court recognized in Southern Pilots Ass'n. v. Civil 
Aeronautics Board, 53 L.R.R.M. 2503, 2504 (C.A.D.C., No. 17,362, 
June 13, 1963) that the Board "has no jurisdiction to pass upon 
designations of bargaining agents." 


30/ Flight Engineers Inter. Ass'n. v. Eastern Air Lines and 
Air Line Pilots Ass'n... 311 F. 2d 745, 747 (C.A. 2, 1963), cert. 
denied, 373 U.S. 924 (1963). 


31/ The Ruby case was instituted in the District Court by ALPA, 
and the union sought to compel American to bargain with it as to 
pilot matters' in circumstances in which the American pilots had 
defected from the international union because the American pilots 
wished to forego insistence that the flight engineers be pilot 
qualified and ALPA would not. It was this aspect of the case which 
was before the Court of Appeals. However, FEIA had intervened in 
the District Court case and sought and obtained a directive requiring 

(footnote continued) 
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rejected ALPA's argument that the Court should compel compliance 


with American's duty to bargain with i+ as the duly designated 
bargaining agent, stating: 
", . . the Courts cannot properly require an employer to 
bargain with a previously designated representative in the 
face of a substantial representation dispute requiring the 
intervention of the Mediation Board under § 2, Ninth. .;. J" 


Petitioner has not attempted to avoid these precedents,! but 


rather merely asserts that the Board should be required to act upon 


the basis of the 1948 certification unless and until it is set aside 

by the Mediation Board, ut apart from the fact that the very nature 

of petitioner's initial certification for the craft of "flight engi- 
32/ 


neers" is not such as to give it any assurance of continued validity, 


American to continue to bargain with it as the representative of the 
flight engineers, and this portion of the lower court case was not 
appealed. The District Court found, however, that there wasi' no ques- 
tion concerning representation of the flight engineers, and pated that 
no one else then claimed or had ever claimed to represent the 

Indeed. American's contention was that no court order was ae 
in that it was then ready to bargain witn FEIA. While merger of 

the unions was then under consideration, all parties had recognized 
that no change should be made in representation pending the eutcome 
of the negotiations, 


32/ The certification (N.M.B, Case No. R-1966, .an 19, 1948) 
states, "At the time application was received these employees were 
not represented by any organization or ind:vidual" and that, ; "No 
organization other than the applicant claimed representation," thus 
there was no dispute as to "craft or class" for Mediation Bodrd de- 
termination. Under these circumstances, the certif:cation ig not 
controlling. General Electric Company (River Works), 107 N.I.R.B. 

70, 72 (1953); Illinois Cities Water Co., 87 N.L.R.B, 109, 110-111, 

111 n. 8 (1949). See also the finding ngs in the United case, where the 
N.M.B. Committee took into account the fact that the N.M.B. Had never 
previously considered the question of the craft or class of fflight 
engineers in connection with pilots (Unpr. Tr. 579), "Tt has become 
well settled that in making ‘craft or class’ determinations, ‘the N.M.B. 
may regroup, amalgamate, or splinter ‘historic’ bargaining groups. 

- » -" UNA Chapter, Flight Eng. I. Ass'n. v. N.M.B., 111 U. S. App. 

D.C. 121, 294 F. 24 905, 908 (1961), cert.. denied | 368 U.S. 956 (1962). 


— Fe 
it is clear that, even under the Labor Act, an employer is not 
required to bargain with a union where there is good faith doubt as 
to whether the representative in truth represents the majority of 
the employees and an appropriate period of time has passed since 
the certification. Brooks v. N.L.R.B., 348 U.S. 96, 99, 104 (1954); 


N.L.R.B. v. Superior Fireproof Door & Sash Co.. Inc., 289 F. 2d 713, 


718-19 (C.A. 2, 1961): N.L.R.B. v. Inter-City Advertising Co., 


154 F. 2d 244 (CLA. 4 

Petitioner further suggests that the Board should have pro- 
ceeded to hearing in that it mght have found violations and might 
have ordered reinstatement or taken other action which would affect 
the Mediation Board determination of the representation dispute 
(Br., p. 29), But the very fact that the action desired by peti- 
tioner might have such an effect demonstrates the unwarranted inter- 
vention in the Mediation Board function which would have resulted. 
To be sure, petitioner argues, in reliance upon NLRB practice, that 
questions of unfair labor practices should be considered prior to 


conducting representation proceedings: that the Civil Aeronautics 


3/7 And see, Stewart Die Casting Corp. v. N.L.R.B., 114 F. 2d 
. 7, 1940), cert. denied 312 U.S. 680 (1941): Stoner Rubber 


.. Inc., 123 N.L.R.B, W440 (1959); Celonese Corp. of America, 95 
; vB. 664 (1951). See also, St. Louis Independent Packing Co. v. 
oB.. 291 F. 24 709 (C.A. 7, 1961); Fusco v. Richard W. Kaase 

Baking Co., 205 F, Supp. 465, 475, 477 (N.D. Ohio, 1962); Shea 
Chemical Corp., 121 N.L.R.B. 1027 (1958), holding that an employer 
should maintain strict neutrality, and refrain from bargaining until 
the determination of a representation dispute, when presented with 
rival claims as to representation which create a genuine question as 
to the bargaining agent. Here, as witnessed by the petition to the 
Mediation Board, there is a rival claim. 
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Board is the administrative tribunal to determine violatio 


Railway Labor Act; and that a hearing therefor should have been held 


on its complaint, But the situations are not at all comparable. 


The NLRB has authority to decide both types of dispute, whereas the 
Civil Aeronautics Board does not. Further, petitioner fails to take 
into account the powers of the Mediation Board. That agency has ample 
authority to consider alleged violations of the Railway Labor Act in 
determining who may participate in a representation election, and, 


to the extent that the violation question is pertinent to the repre- 
34/ 
sentation matter, can make its own determination. 


Moreover, in the Ruby case, the Court of Appeals for the Second 
35/ 
Circuit rejected petitioner's apparent thesis. It discussed and 


34/ Ruby v. American Airlines, 323 F. 2d 248 (C.A. 2, 1963), 
pet. for cert, filed November 7, 1963, No, 609, 32 L.W. 3177; WES 
Chapter, Flight Eng. Int. Ass'n. v. N.M.B.. 114 U.S. App. D.C. 229 
314 F. 2d 234 (1962); Order of Ry. Conductors v. N.M.B., 79 U.S. A 
D.C. 1, 141 F. 2d 366 (1944), appeal dism'd. sub. nom. Order of 


Conductors v. Penn. R. Co., 323 U.S. 166 (1942). 


’ 


35/ In the Ruby case, ALPA alleged that American had unlawfully 
influenced and coerced its employees to disassociate themselves from 
ALPA, and that the bargaining organization thereafter formed by the 
pilots should not be permitted to participate in 2 representation 
election because of employer domination. 


The Court also specifically rejected the argument that: it might 
determine the issues presented to it inasmuch as the case was brought 
before N.M.B. action, stating: 


"But it had become apparent, long before Allied's applica- 
tion to the Mediation Board, that this action ...s subject 
to the vice that it sought orders from a federal court: 
that might frustrate ultimate determination by the agency 
to which Congress gave exclusive responsibility: the action 
should have been dismissed as soon as this appeared." | 
(323 F. 2d at 256.) 
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distinguished the differing procedures under the National Labor 
Relations Act and the Railway Labor Act, and held that it was the 
intent of Congress that such questions should be determined by the 
National Mediation Board when presented in conjunction with a 
representation dispute, that for the courts to impose themselves 
upon the Mediation Board would distort the entire congressional 
scheme, in that such action might frustrate ultimate determination 
by the agency to which Congress gave exclusive responsibility, that 
the existence of the jurisdictional dispute created a barrier which 
constituted an exception to the jurisdiction that the court otherwise 


might have over the subject matter, and that dismissal was required. 


(323 F. 2a at 255-57.) 


Petitioner's reliance on the Southern Pilots case to support 
the proposed action of the Board is unwarranted. In the Southern 
case the Board had no occasion to find that a substantial question 
as to representation existed, nor to anticipate intervention by the 
Natiaonal Mediation Board. Although there had been substantial 
replacements of the striking pilots during the course of the strike, 
there was no claim to representation of either the striking pilots 
or the replacements by anyone other than ALPA, which had been pre- 
viously certified as the bargaining representative for Southern's 
Pilots. Thus, there was no evidence which would serve to rebut the 
presumption that ALPA's representation status continued, Indeed, 


the replacement pilots did not seek separate representation at any 


sah S 
time during the resumption of negotiations between ALPA and Southern 


subsequent to the Board's order, but rather made no claim for such 


separate representation until after Southern and ALPA had in fact 


negotiated an agreement. 
If there be anything left of the complaint which the Board 
could appropriately decide, without unwarranted interventidn in the 


exclusive jurisdiction of the Mediation Board, it is clear'that such 


matters could only concern the vindication of private individual 
grievances for past violations, having no present relation to the 
public interest in the continuing operation of the Eastern ‘Air Lines 
system. As previously discussed (see Point I), the Board is not 
required to proceed with a hearing on such matters, particularly, 


where as here, adequate and complete relief may be furnished by the 
36/ 
courts. This is particularly true in the case of the labor acts, 


where it has been held that the rights provided are public rights 
which may be enforced in the manner necessary to effectuate the 


policies of the acts, not private rights for which there is an 
37/ 
absolute right of vindication. 


—_ | 
36/ The Board has previously dismissed complaints concerning 
solely private rights as opposed to matters affecting the public 


interest. In the Matter of the Complaint of George A. Woodward, 
Jr. & C. H. Laughlin against Riddle Aviation Co., Order 5-6111, 


Feb. ll, 1952 (Docket 4816). 


37/ Phelps-Dodge Corp. v. Labor Board, 313 U.S. 177, 193-95 
(1941); Local Union No. 12 v. N.L.R.B., 189 F. 241, 5 (C.A. 7, 
1951), cert. denied 342 U.S. 868 (1951); Haleston Drug Stores v. 
N.L.R.B-, 187 F. 2d 418, 420 (C.A. 9, 1951), cert. denied 342 U.S. 
815 (1951). 


a 

Upon the completion of the now pending proceedings before the 
National Mediation Board, the appropriate union for representation 
of the flight engineers will be certified, and the jurisdictional 
dispute between ALPA and petitioner will be resolved by the admin- 
istrative agency to wrich Congress left the exclusive determination 
of such issues. If upon conclusion of the National Mediation Board 
proceedings petitioner is certified as the authorized and designated 
representative of Hastern's flight engineers, and is of the view 
that the Board should then take action to enforce the Railway Labor 
Act, the present order does not preclude petitioner from filing 


a new complaint with the Board 


B. The Board did not abuse its discretion in 
se 
declining to proceed on petitioner's com- 


plaint on grounds that Board consideration 


of matters determined by or pending before 


the courts would not be in the public interest 


As the Board pointed out in its order (Tr. 458, 462: see coun- 


terstatement supra, p. 19), moss of the issues which petitioner sought 


to tender by its complaint already had been determined adversely to 
petitioner in the litigation which it had earlier instituted and 
which was still pending. The Board found that the public interest 
did not require it either +o relitigate those issues which had been 
decided or to litigate related ones which could be included in the 
pending actions. 

This determination, we submit, was within the Board's allowable 


discretion. There is a substantial public interest in the proposition 
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that, once issues have been litigated between two parties, and their 


determination has substantial effect only upon those parties and not 
upon the public interest in general, the determinations reached should 
be final. This was recognized in N.L.R.B. v. Thayer Co., 213 F. 2d 
748, 754 (C.A. 1, 1954), cert. denied 348 U.S. 883 (1954). There 


the Court, without deciding whether a form of collateral estoppel as 


to issues previously determined in the courts might be applicable to 
subsequent NLRB proceedings, stated: 


", . . it might be suggested that the public interest 
would hardly be benefited by re-litigating in the Board 
proceedings the precise question which was determined, 
in the state tribunal, and which might have been brought 
before the Supreme Court of the United States for review 
on certiorari. Giving effect to the state determination 
on the other hand, has the possible advantage of allowing 
the participants to act in reliance upon the earlier | 
decision and might facilitate the re-establishment of 
labor stability in the disrupted plant. See Develop-| 
ments in the Law-Res Judicata, 65 Harv. L. Rev. 818 at 
871 (1952)." 


Similarly, this Court has only recently refused to reexamine matters 
which had been previously resolved in another circuit penne concurrent 
jurisdiction, on the basis of comity and the orderly admintetratdion 
of justice, without deciding whether the principles of res judicata 
and collateral estoppel were applicable. Hilton Hotels Comp. ve. 
Weaver, C.A.D.C. No. 17,987, November 18, 1963. | 

It is true that the prior judicial decisions were made in response 
to motions for preliminary injunctions, but that fact does not alter 
the situation. The determinations were made on the basis of documents 


or facts which were undisputed, and the crucial questions involved 


ey 
disputed interpretations of law rather than of fact. Rather plainly, 
if the Board had proceeded, it would have been called upon to re- 
examine and reevaluate these legal interpretations. If they are not 
inal because they were entered with respect to questions of inter- 
locutory relief. they should be reexamined by the tribunals entering 
38/ 
them in connection with the final decrees, and not by the Board. 
Finally, on this point, petitioner contends that the refusal to 
nere iS contrary to the action wairch the Board took in 
ALPA v. Southern Airways, Inc., Order E-18560, July 5, 1962 (Docket 
39/ 


11654). + However, the Board in this case pointed out that the two 
40/ 


situations are no*+ comparable The Board is entitled to proceed 


7 +444, iar =m fase Sut bo 3 : 
38/ Petitioner alleges that its complaint contains allegations 


of violations not considered by she courts (Br., p. 31). While 

these on their face appear not to present any substantial claims 
beyond those already adjudicated, the short answer is that they 

are related to the pending litigation and. if material, no doubt 
can be presented by an amended complaint. 


39/ Before this Court in Southern Pilots Ass'n. v. Civil Aero- 
nautics Board, No, 17,362, decided June 13, 1963. 


40/ The Board's order distinguished the Southern case as follows 
(Tr. 463, n. 18); 


"The situation here is radically different from that which 
existed in ALPA v. Southern Airways, Inc., supra, where we 
reached conclusions in our order that differed in some 
respects from a prior decision of the Federal District Court. 
There the complaint was filed with the Board, the petition 
for enforcement had been docketed, and the hearing notice 
issued before the court proceeding was instituted. The in- 
terim court decision was not issued until after the Board 
hearing had been completed and the examiner's initial deci- 
sion had been served. Furthermore, tne Court decision was 
not final at the time of the Board's decision, inasmuch as 
the decision was subject to reversal on appeal." 

(footnote continued) 
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upon its evaluation of a particular factual situation in determining 


whether to proceed (F.C.C. v. WOKO, Inc,. 329 U.S. 223, 2274228 (1946)), 


and there is no showing of ary abuse of the Board’s discretion in th 
| 
circumstances of ths case. 


CONCLUSION 


, forth above, the Board s order should be 
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cher observed that the Di t Court's determination 
in the Southern case was based orimarily on the trarscript of the Board 
proceedings which had been filed in the Court case. Thus, for the Board 
to defer to the District Court's opinion in that case would ‘have been 
merely to substitute she District Court's conclusions on thé Board's 
record, for the Board's own conclusions, and in any event the Board's 
decision did not represent relitigation of issues determined in a 
prior proceeding. inasmich as the :ssues had already been litigated 
before the Board at the time of the Court's determination, and the 
Board proceeding was the first instituted. 
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APPENDIX 


The relevant provisions of the Federal Aviation Act of 1958 (72 


Stat. 731, 49 U.S.C. 1301 et seq.) are: 


TITLE I - GENERAL PROVISIONS 


DECLARATION OF POLICY: THE BOARD 


Sec. 102, [72 Stat. 740, 49 U.S.C. 1302] In the exercise and 
performance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the, public 
interest, and in accordance with the public convenience andj necessity: 

(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Serer and 
of the national defense; 

(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 
transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive compete 
practices; 

(a) Competition to the extent necessary to assure the ayes 
development of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United SER es, of 
the Postal Service, and of the national defense; 

(e) The promotion of satiety in air commerce; and 

(f) The promotion, encouragement, and development of civil 
aeronautics. 


TITLE II - CIVIL AERONAUTICS BOARD: GENERAL 
POWERS OF BOARD 


GENERAL POWERS AND DUTIES OF THE BOARD 
General Powers 


Sec. 20h. [72 Stat. 743, 49 U.S.C. 132h] (a) The Board is 
empowered to perform such acts, to conduct such investigations, to 
issue and amend such orders, and to make and amend such general or 


On 


special rules, regulations, and procedure, pursuant to and consistent 
with the provisions of this Act, as it shall deem necessary to carry 
out the provisions of, and to exercise and perform its powers and 
duties under this Act. 


Ho # 
TITLE IV -. ATR CARRIER ECONOMIC REGULATION 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required 


Sec. Ol. [72 Stat. 754, as amended by 76 Stat. 143, 9 U.S.C. 
1371] (a) No air carrier shall engage in any air transportation unless 
there is in force a certificate issued by the Board authorizing such air 
carrier to engage in such transportation. 


sos eisce™ beach 3s 
Authority to Modify, Suspend, or Revoke 


(gz) The Board upon petition or complaint or upon its own initia- 
tive, after notice and hearings, may alter, amend, modify, or suspend 
any such certificate, in whole or in part, if the public convenience 
and necessity so require, or may revoke any such certificate, in whole 
or in part, for intentional failure to comply with any provision of 
this title or any order, rule, or regulation issued hereunder or any 
term, condition, or limiation of such certificate: Provided, That no 
such certificate shall be revoked unless the holder thereof fails to 
comply, within a reasonable *time to be fixed by the Board, with an order 
of the Board commanding obedience to the provision, or to the order 
{other than an order issued in accordance with this proviso), rule, 
regulation, term, condition, or limitation found by the Board to have 
been violated. Any interested person may file with the Board a protest 
or memorandum in suppor* of or in opposition to the alteration, amend- 
ment, modification, suspension, or revocation of the certificate. 
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Compliance With Labor Legislation 


(k)(1) Every air carrier shall maintain rates of compensation, 
maximum hours, and other working conditions and relations of all of its 
pilots and copilots who are engaged in interstate air transportation 
within the continental United States (not including Alaska) so as to 
conform with decision numbered 83 made by the National Labor Board on 
May 10, 193, notwithstanding any limitation therein as to the period 
of its effectiveness. 
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(2) Every air carrier shall maintain rates of compensation for 
all of its pilots and copilots who are engaged in overseas or foreign 
air transportation or air transportation wholly within a Territory or 
possession of the United States, the minimum of which shall’ be not be 
less, upon an annual basis, than the compensation required to be paid 
under said decision 83 for comparable service to pilots and; copilots 

engaged in interstate air transportation within the continental United 
States (not including Alaska). 

(3) Nothing herein contained shall be construed as pesca 
the right of any such pilots or copilots, or other employees, of any 
such air carrier to obtain by collective bargaining higher rates of 
compensation or more favorable working conditions or relations. 

(4) It shall be a condition upon the holding of a certificate 
by any air carrier that such carrier shall comply with title II of 
the Railway Labor Act, as amended. 

(5) The term "pilot" as used in this subsection shall’ mean an 
employee who is responsible for the manipulation of or who manipulates 
the flight controls of an aircraft while under way including take-off 
and landing of such aircraft, and the term "copilot" as used in this 
subsection shall mean an employee any part of whose duty is! to assist 
or relieve the pilot in such manipulation, and who is properly quali- 
fied to serve as, and holds a currently effective airman certificate 
authorizing him to serve as, such pilot or copilot. 
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TITLE X - PROCEDURE 


COMPLAINTS TO AND INVESTIGATIONS BY THE ADMINISTRATOR 
AND THE BOARD 


Filing of Complaints Authorized 


Sec. 1002. [72 Stat. 788, h9 U.S.C. 1482] (a) Any person may 
file with the Administrator or the Board, as to matters within their 
respective ae a complaint in writing with respect to anything 
done or omitted to be done by any person in contravention of any provi- 
sions of this Act, or of any requirement established pursuant thereto 
If the person complained against shall not satisfy the complaint and 
there shall appear to be any reasonable ground for investigating the 
complaint, it shall be the duty of the Administrator or the) Board to 
investigate the matters complained of. Whenever the Administrator or 
the Board is of the opinion that any complaint does not, state facts 
which warrant an investigation or action, such complaint may be dis- 
missed without hearing. In the case of complaints against a member of 
the Armed Forces of the United States acting in the performance of his 


Soe 


official duties, the Administrator or the Board, as the case may be, 
shall refer the complaint to the Secretary of the department concerned 
for action. The Secretary shall, within ninety days after receiving 
such a complaint, inform the Administrator or the Board of his dispo- 
sition of the complaint, including a report as to any corrective or 
disciplinary actions taken. 


Investigations on Initiative of Administrator or Board 


(b>) The Administrator or Board, with respect to matters within 
their respective jurisdictions, is empowered at any time to institute 
an investigation, on their own initiative, in any case and as to any 
matter or thing within their respective jurisdictions, concerning 
which complaint is authorized to be made to or before the Adminis- 
trator or Board by any provision of this Act, or concerning which 
any question may arise under any of the provisions of this Act, or 
relating to the enforcement of any of the provisions of this Act. 
The Administrator or the Board shall have the same power to proceed 
with any investigation instituted on their own motion as though it 
had been appealed to by complaint. 


Entry of Orders for Compliance With Act 


{c) If the Administrator or the Board finds, after notice and 
hearing, in any investigation instituted upon complaint or upon their 
own initiative, with respect to matters within their jurisdiction, 
that any person has failed to comply with any provision of this Act 
or any requirement established pursuant thereto. the Administrator 
or the Board shall issue an appropriate order to compel such person 
to comply therewith. 
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JUDICIAL REVIEW OF ORDERS 
Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by 7) Stat. 255, 75 Stat. 
497, 49 U.S.C. 1486] (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any order in 
respect of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be subject to 
review by the courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia upon petition, 
filed within sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order. After the expira- 
tion of said sixty days a petition may be filed only by leave 


- kl - | 
of court upon a showing of reasonable grounds for failure to file 
petition theretofore, 


Findings of Fact Conclusive 
(e) The findings of facts by the Board or Administrator, if 
supported by substantial evidence, shall be conclusive. No objection 
to an order of the Board or Administrator shall be considered by the 
court unless such objection shall have been urged before the Board or 
Administrator or, if it was not so urged. unless there were reasonable 
grounds for failure to do so. 


The relevant provisions of the Railway Labor Act (Lh Stat. 577, 


lS U.S.C. 152 et seq.) are: | 
TITLE I | 


* 


Sec. 2. General Duties 


to identity of representatives; 

ion by Mediation Board; secret elections 

Ninth. If any dispute shall arise among a carrier's employees 
as to who are the representatives of such employees designated and 
authorized in accordance with the requirements of this Act, it shall 
be the duty of the Mediation Board, upon request of either: party to 
the dispute, to investigate such dispute and to certify to! both parties, 
in writing, within thirty days after the receipt of the invocation of 
its services, the mame or names of the individuals or organization 
that have been designated and authorized to represent the employees 
involved in the dispute, and certify the same to the carrier. Upon 
receipt of such certification the carrier shall treat with! the repre- 
sentatives so certified as the representatives of the craft or class 
for the purposes of this Act. In such an investigation, the Mediation 
Board shall be authorized to take a secret ballot of the employees 
involved, or to utilize any other appropriate method of astertaining 
the names of their duly designated and authorized representatives in 
such manner as shall insure the choice of representatives by the 
employees without interference, influence, or coercion exercised by 
the carrier. In the conduct of any election for the purposes herein 
indicated the Board shall designate who may participate in) the elec- 
tion and establish the rules to govern the election, or may appoint 
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a committee of three neutral persons who after hearing shall within 
ten days designate the employees who may participate in the election. 
The Board shall have access to and have power to make copies of the 
books and records of the carriers to obtain and utilize such infor. 
mation as may be deemed necessary by it to carry out the purposes 
and provisions of this paragraph. 


The relevar+ provisions of Civil Aeronautics Board Regulations 


PART 2302 - RULES OF PRACTICE IN 
ECONOMIC PROCEEDINGS 


Subpart A - Rules of General 
Applicability 


302.18 (1h C.F.R. 302.18) Motions. 


(a) Generally. An application to the Board or an examiner for 
an order or ruling not, otherwise specifically provided for in this part 
shall be by motion, After the assignment of ar examiner to a proceed- 
ing and before the issuance of a recommended or initial decision, or 
the certification of the record to the Board, all motions shall be 
addressed to the examiner. At all other times motions shall be addressed 
to the Board. All motions shall be made at an appropriate time depend- 
ing upon the nature thereof and the relief requested therein. 


Subpart B - Rules Applicable to 
Economic Enforcement Proceedings 


302.200 (1 C.F.R. 302.200) Applicability of this subpart. 


(a) In general. This subpart sets forth the special rules 
applicable to proceedings for enforcement of the economic regulatory 
provisions of the act, and rules, regulations, orders, limitations, 
conditions and requirements issued thereunder. For information as to 
other applicable rules, reference should also be made to Subpart A of 
this part, to the act and to the substantive rules, regulations and 
orders of the Board. 


Ses 


(bo) Informal complaints. Informal complaints may be made in 
writing with respect to anything done or omitted to be done by any per- 
son in contravention of any provision of the act or any requirement 

stablished pursuant thereto without compliance with this part. Matters 
so presented may, if their nature warrants, be handled by the Board by 
correspondence or conference with the appropriate persons. Any matter 
not disposed of informally may be made the subject of a formal proceed- 
ing pursuant to this subpart. The filing of an informal complaint 
shall not bar the subsequent filing of a formal complaint. 


302.202 (1h C.F.R. 302.201) Formal complaints 
Any person may make a formal complaint to the Board with respect 

to anything done or omitted to be done by any person in contravention 
of any economic regulatory provisions of the act, or any rule, regula- 
tion, order, limitation condition or other requirement established 
pursuant thereto. Every formal complaint shall conform to the require- 
ments of § 302.3, concerning the form and filing of documents. The 
submission of a formal complaint by a person other than an enforcement 

attorney (hereinafter called a third party) shall not in itself result 
in the institution of a formal economic enforcement proceeding and a 
hearing with respect to the complaint unless and until the Director of 
the Bureau of Enforcement dockets a petition for enforcement with 
respect to such complaint, or a portion thereof, in accordance with 

§ 302.206. A formal complaint, whether filed by a third party or an 
enforcement attorney, may be amended at any time prior to the service 
of an answer to a complaint. Thereafter, such amendment, may be filed 
only upon the grant of a motion filed in accordance with § 302.18, 
except that permission to amend a third-party complairt after the 
filing of an answer but before the docketing of a petition for enforce- 
ment must be obtained from the Director of the Bureau of Enforcement. 


302.202 (1h C.F.R. 302.202) Subscription and verification. 


Every formal complaint, supplemental complaint. answer|or other 
pleading filed in an economic enforcement proceeding shall be signed 
by the party filing the same, or by a duly authorized officer, agent 
or attorney of such party. In addition, such documents shall be veri- 
fied under oath by the person so signing. Such verification shall set 
forth that the person verifying the document has read the same and 
knows the contents thereof and the attached exhibits, if any, and that 
the matters and things therein stated are true of his own knowledge, 
except such matters therein stated on information and belief, and as 
to such matters he believes them to be true. If the subscription and 
verification, or either of them, be by anyone other than the party filing 
the same or an officer or attorney of such party, the reason therefor 
must be stated and the power of attorney or other aut hority. authorizing 
such affiant to subscribe the document and make the verification must 
be filed with the document. 


- ly - 
302.203 (1h C.F.R. 302.203) Insufficiency of formal complaint. 


In any case where the Director of the Bureau of Enforcement is of 
the opinion that a complaint does not sufficiently set forth the material 
required by any applicable rule, regulation or order of the Board, or is 
otherwise insufficient. he may advise the party filing the same of the 
deficiency and require that any additional information be supplied by 
amendment. 


302.204 (1h C.F.R. 302.20) Third-party complaints. 


(a) A third-party complaint. and any amendments thereto, submitted 
pursuant to §. 302.201 shall be served by the person filing such docu- 
ments upon each party complained of and upon the Director of the Bureau 
of Enforcement. 

‘p) Within fifteen (15) days after the date of service of a 
third-party complaint, each person complained of shall file an answer 
in conformance with and subject to the requirements of § 302.207/b). 
Extensions of time for filing an answer may be granted by the Director 
of the Bureau of Enforcemert for good cause shown. 

(ce) A person complained against in a third-party complaint may 
offer to satisfy the complaint through submission of facts, offer of 
settlement or proposal of adjustment. Such offer shall be in writing 
and shall be served, within fifteen (15) days after service of the com- 
plaint, upon the same persons and in the same manner as an answer. The 
submittal of an offer to satisfy the complaint shall not excuse the 
filing of an answer. 

(da) Motions to dismiss a third-party complaint shall not be 
fileable prior to the docketing of a petition for enforcement with 
respect to such complaint or a portion thereof. 


302.205 (1h C.F.R. 302.205) Procedure when no enforcement 
proceeding is instituted. 


(a) Within a reasonable time after a formal third-party complaint 
has been processed, the Director of the Bureau of Enforcement shall 
either institute an enforcement proceeding in accordance with §$ 302.206 
or shall advise the complainant in writing that no enforcement proceed- 
ing will be instituted in whole or in part, with respect to his com- 
plaint, and the reasons therefor. 


(bo) The letter of the Director of the Bureau of Enforcement shall 
conform to the requirements of § 302.3 and shall be deemed an order of 
the Board dismissing the complaint unless review of such ruling is 
requested by the complainant or is initiated by the Board in accordance 
with the provisions of paragraph (c) of this section. 
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(c) Within fifteen (15) days after receipt of a letter from 
the Director of the Bureau of Inforcement refusing to institute an 
enforcement proceeding with respect to all or any part of a} 
complaint, the complainant may file a motion with the Board: to 
review such action, The proceedings on such motion shall ve in 
accordance with § 302.18. Upon conclusion of such proceedings, 
the Board shall enter an order either dismissing the complaint or 
directing such other action as it deems appropriate. Ifa 
complainant does not appeal, the Board may review the action of 
the Director of the Bureau of Enforcement on its own initiative 

ithin 15 days arter the expiration date for appeal. 

302,206 (14 C.F.R. 302.206) Docketing of petition for’ 

enforcement 

Whenever in the opinion of the Director of the Bureau of 
Enforcement there are reasonable grounds to believe that any 
provision of the act or any rule, regulation, order, limitation, 
condition or other requirement established pursuant thereto, has 
been or is being violated, that, in the case of third-party' 
complaints, efforts to satisfy a complaint insofar as required by 
§ 302.204 have failed, and that investigation of any or alliof 
the alleged violations is in the public interest, the Director 
of the Bureau of Enforcement may institute an economic enforcement 
proceeding by docketing a petition for enforcement. The petition 
for enforcement shall incorporate by reference a formal complaint 
submitted pursuant to § 302.201 or shall be accompanied by a 
complaint complying with § 302.3 which is verified by an enforce- 
ment attorney. The petition for enforcement, and accompanying 
complaint, if any, shall be formally served upon the respondent 
and complainant. The proceedings thus instituted shall be pro- 
cessed in regular course in accordance with this part. However , 
nothing in this part shall be construed to limit the authority of 
the Board to institute or conduct any investigation or inquiry 
within its jurisdiction in any other manner or according to :any 
other procedures which it may deem necessary or proper. 

302.207 (14 C.F.R. 302.207) Answer. 

(a) Within fifteen (15) days after the date of service of a 
petition for enforcement docketed pursuant +o § 302.206, the 
respondent shall file an answer to the complaint attached thereto 
or incorporated therein unless an answer has already been filed in 
accordance with § 302.204. Any requests for extension of time for 
filing of answer to a complaint attached to or incorporated in a 
petition for enforcement shall be filed with the Board in accordance 

ith § 302.17. 
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(b) All answers shall conform to the requirements of § 302.8 
(a) (2) and shall fully and completely advise the parties and the 
Board as to the nature of the oC ense and shall admit or deny 
specifically and in detail each allegation of the complaint unless 
the person complained of is without knowledge, in which case, his 
answers shall so state and the statement shall operate as a 
denial. Allegations of fact not denied or controverted shall be 
deemed admitted. Matters alleged as affirmative defenses shall be 
separately stated and numbered and shall, in the absence of a 
reply, be deemed to be controverted. 


302,208 (14 C.F.R. 302.208) Default. 


Failure of a responaent to file and serve an answer within the 
time and in the manner prescribed by this part shall be deemed to 
authorize the Board, in its discretion, to find the facts alleged 
in the petition to be true and to enter such order as may be 
appropriate without without notice or hearing, or, in its dis- 
cretion, to proceed to take proof, without notice, of the allega- 
tions or charges set forth in the complaint or order, provided 
that the Board or examiner may permit. late rilings of an answer 
for good cause shown 


302.209 (14 C.F.R. 302.209) Reply. 


The Board (or the examiner) may, in its discretion, require 
or permit the filing c* a reply in appropriate cases, otherwise 
no reply shall be filed. 


302.210 (14 C.F.R, 302.210) Parties. 

The parties to an economic enforcement proceeding shall be 
the Board (represented by an enforcement attorney), the respondent, 
any person whose formal complaint alleged violations which were 
later covered by the petition for enforcement, and any other 
person permitted to intervene pursuant to § 302.15. 


11 (14 C.F.R. 302.211) Prehearing conference. 


Ordinarily the issues in an economic enforcement proceeding 
will be drawn by the pleadings and no prehearing conference shall 
be held. However, such a conference may be held where the Board 
or the examiner believes that the feir and expeditious disposition 
of the proceeding so requires. In the event a prehearing 
conference is to be held it shall be conducted in accordance with 


§ 302.23 
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302.212 (14 C.F.R. 302.212) Admissions as to facts and 
documents. 


At any time after answer has been filed, any party may file 
with the Board and serve upon the opposing side a written request 
for the admission of the genuineness and authenticity of any 
relevant documents described in and exhibited with the request 
or for the admission of truth of any relevant matzers of fact 
stated in the request with respect to such documents. Each of 
the matters of which an admission is requested shall be deemed 
admitted unless within a period designated in the request,' not 
less than ten (10) days after service thereof, or within such 
further time as the Board or the examiner may allow upon motion 
and notice, the party to whom the request is directed serves 
upon the requesting party a sworn statement either denying 
specifically the matters of which an admission is requested or 
setting forth in detail the reasons why he cannot truthfully 
either admit or deny such matters. Service of such request and 
answering statement shall be made as provided in § 302.8, : Any 
admission made by a party pursuant to such request is only’ for 
the purposes of the pending proceeding. or any proceeding or 
action instituted for the enforcement of any order entered} therein, 
and shall not constitute an admission by him for any other: purpose 
or be used against him in any other proceeding or action, 


302.213 (14 C.F.R. 302.213) Hearing. 


parties reasonable written notice of the time and place of 
hearing. 


302.214 (14 C.F.R. 302.214) Appearances by persons not 
parties. 

With consent of the examiner or the Board, appearances may 
be entered without request for or grant of permission to intervene 
by interested persons who are not parties to the proceeding. Such 
persons may, with consent of the examiner or the Board, cross- 
examine a particular witness or suggest to any party or counsel 
therefor questions or interrogations to be propounded +o witnesses 
called by any party, but may not otherwise examine witnesses and 
may not introduce evidence or otherwise participate in the! pro- 
ceeding. However, such persons may present to both the examiner 
and the Board an oral or written statement of their position on 
the issues involved in the proceeding. 


Om 
302.215 (14 C.F.R. 302.215) Offers of settlement. 


Any party to an economic enforcement proceeding at any time 
prior te final decision thereof may submit offers of settlement 
or proposals of adjustment. Hach such offer or proposal shall be 
submitted in writing and addressed to the Director of the Bureau 
of Enforcement, who will promptly advise the party or parties 
submitting same whether he will recommend acceptance thereof to 
the Board. If the Director of the Bureau of Enforcement advises 
the party or parties that he will not recommend acceptance, and 
the party or parties sc request in writing, he will transmit such 
offer or proposal directly to she Board for its consideration and 
acceptance or rejection. The submission of such offer or pro- 
posal shall not alter cr delay the course of the proceeding unless 
so ordered by the Board. 


302.216 (14 C F.R. 302.216) Evidence of previous violations. 


Evidence of previous violations by any person of any pro- 
vision cf the act or any requirement thereunder found by the Board 
or a court in any other proceeding or criminal or civil action 
may, if relevant and material, be admitted in any enforcement 
proceeding involving such person. 


302.217 (14 C.F.R. 302.217) Motions for immediate suspension 


of operating author>ty pendente lite. 


All motions for the suspension of the economic operating 
authority of an air carrier during the pendence of proceedings to 
revoke such authority shall be filed with, and decided by the 
Board. Proceedings on the motion shall be in accordance with 
§ 302.18. In addition, the Board shall afford the parties an 
opportunity for oral argument on such motion. 
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Subpart E - Rules Applicable to 


Proceedings With Respect to 
Rates, Fares and Charges 


+ 


302.503 (14 C.F.R. 302.503) Dismissal of petition or 
complaint. 


If the Board is of the opinion that a petition or complaint 
does not state facts which warrant an investigation or action 
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on its part, it may dismiss such petition or complaint without 
hearing. 


Subpart G - Rules Applicable to 
Adequacy of Service Petitions 


302.704 (14 C.F.R. 302.704) Action on petition or complain 5 


the Board is of the opinion that a petition or complaint 
acts which warrant an investigation or action 
it may dismiss such petition or complaint without 
air carrier complained against shall not! satisfy 
the complaint and there shall appear to be any reasonable/ ground 
for investigating the complaint, the Board shall investigate the 
matter complained of 2 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION, 
EAL CHAPTER, AFL-CIO, 


Petitioner, 
-against- 
No. 18,096 
CIVIL AERONAUTICS BOARD, 
Respondent, 


EASTERN AIR LINES, INC., 


Intervenor. 


ANSWER OF EASTERN AIR LINES, INC. 
TO PETITION FOR REHEARING 
Flight Engineers' International Association-EAL Chapter (FEIA) 
has sought rehearing with respect to this Court's order of September 22, 


1964 granting the motion of Eastern Air Lines, Inc. (Eastern) to tax costs 


against FEIA with respect to Eastern's cxpense of printing Eastern's brief 
i 


and the separate Joint Appendix of Eastern and the Civil Aeronautics Board 
(the CAB or the Board). Since FEIA's argument is limited to contentions 
with respect to the Joint Appendix, this answer will be similar2y limited. 
It should be recalled at the outset that Eastern printed the 
separate Joint Appendix for Eastern and the CAB only because FEIA refused 
to perform the printing as had been agreed by it in the Prehearing Confer- 


ence Stipulation which stated that: 


(a) "The Joint Appendix shall contain the materials’ required to 


be printed by the Rules of the Court, the materials designated! by the 


parties as hereinafter provided . . .'! 


(b) "As soon as all designations have been made, the petitioner 


shall cause the Joint Appendix to be printed . . ." 

If FEIA had performed that agreement, it would have borne the 
entire cost of printing (at $14 per page, which was the rate quoted by 
FEIA's printer) all materials designated by Eastern and the CAR. Since 
FEIA refused to perform in accordance with its stipuiation, Eastern was 
forced to print a separate Joint Appendix for Eastern and the CAB, obtain- 
ing the lowest printing rate available in New York or mesntineecn -- $5.25 
per page compared with the normal Washington rate of $6.50 and FEIA's rate 
of $14, Pursuant to this Court's order of September 22, 1964 eae costs 
in accordance with this Court's Rule 17(f), Eastern billed FEIA at the 
maximum rates of $3.50 for regular printing, $5.50 for index maces and 
$9.50 for covers as specified in such ruie. Thus, FEIA penitead a substan- 
tial saving (nearly $2,500) as a result of forcing Eastern to print the 
separate Joint Appendix and Eastern has incurred a substantial expense 
(nearly $900) which cannot be passed on to FEIA under the Court's ruling. 

The points made by FEIA will be arswered in the order: presented 
by FEIA. 

I-A. 


THE JOINT APPENDIX PRESENTED BY EASTERN DID NOT CONTAIN 
UNNECESSARY DUPLICATIVE MATERIALS 


FEIA contends that Eastern included duplicative material in the 


Joint Appendix in that Eastern printed (a) certain exhibits to a document 
| 


which Eastern filed with the CAB which happened also to be exhibits (with 


different exhibit numbers) to FEIA's complaint which FEIA printed in its 
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Appendix and (b) the CAB order dismissing the FEIA complaint. These two 
types of alleged duplication are the only ones mentioned in FELA's petition 
(page 4, footnote 2 and page 7, footnote 4). | 

Pages 22a-8la of the Joint Appendix which Eastern printed con- 


sists of portions of a narrative Statement which Eastern filed with the CAB 


setting forth the facts of the FEIA strike, The text of that Statement 


referred to certain exhibits attached to the Statement. Some; of the docu- 
ments attached as exhibits were duplicates of exhibits attached to FEIA's 
complaint. However, Eastern had been forced to include ail such documents 
in its Statement, both for easy reference and for compieteness, since FEIA's 
complaint omitted items which were needed for a full understanding of the 
facts. | 

Certainly Eastern's exhibits, identified by Eastern! s exhibit 
numbers, were essential as integral parts of Eastern's Statenent to the CAB. 
There was no practical way to omit those exhibits from the Joint Appendix 
or cross-reference them to FEZA's exhibits as set forth in its printed 
Appendix, particularly since Eastern did not have FEIA's printed Appendix 
at the time it was forced to make printing arrangements for the Joint 
Appendix. Hopeless confusion would have zvesulted froa emitting exhibits 


referred to in the text of Eastern's Statement, 


+ Ban . eR et 
Insofar as concerns the printing of the Board's order dismissing 


FEIA's complaint, it was the most critical document, as recognized by this 


Court's Rule 16(a) in requiring it to be included in the Joint Appendix. 
Eastern and CAB could hardly afford to omit that order from the Joint 
Appendix in view of (1) the requirement of the Court's rule; (2) the obvi- 
ous importance of the order and (3) the possibility that ELA might not 


print it. This is a duplication which is traceable solely to FEIA's 
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refusal to print the Joint Appendix as required by its stipulation. 

FEIA argues that some of the Court decisions were available to 
the Court in official reports and others could have been found by the Court 
in assorted unofficial reporting services. Two comments are neccessary and 
sufficient: (1) These Court decisions were presented by Eastern to the 
CAB before they were! officially published and they constituted a major 
basis of the Board's decision, and therefore their inclusion in the record 
on appeal seems appropriate, if not absolutely necessary; and (2) in any 
event we deem it reasonable to put together in one place, for the con- 
venience of the Court, the materials which directly influenced the Board 
and which were referred to and relied upon by the Court in affirming the 
Board's decision. 

I-B. 


THE JOINT APPENDIX PRINTED BY EASTERN CONTAINED ONLY SUCH 
MATERIALS AS WERE NEEDED FCR THE APPEAL 


FEIA apparently assumes that, because the Court did not cite or 
quote extensively from materials in the Joint Appendix, such materials were 
not "necessary to the appeal". That assumption obviously is specious. 
Eastern and CAB both felt that it was necessary to present to the Court the 
primary materials on which the Board based its decision. Eastern printed 


only the materials which Eastern and CAE considered necessary for this pur- 


pose, including the materials referred to in the briefs of both Eastern and 


CAB. We understand this to be in compliance with the intent of the Court's 
rules, and that failure to print materials which Eastern and CAB relied upon 
extensively in their briefs wouid have been subject to reasonable criticism. 
This Court affirmed the contention of CAB and Eastern that matters 
outside the formal pleadings could be used by the Board in dismissing the 
complaint. Thus, it was essential to inform the Court as to what those 
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matters were. Certainly it would be impractical to limit the printed 
record on appeal to those things which the Court subsequently ddeides to 
quote. ! 

FEIA suggests that some materials designated by CAB were not 
"necessary to the appeal" because Eastern did not designate en also, 
Eastern cannot accept the compliment. As will be pointed out more fully 


hereinafter, Eastern and the CAB coordinated their efforts in designating 


and printing the record, and Eastern »robably would have designated more 
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extensive materials if the CAB had not done so. But in any event, we submit 


that an examination of the CAB bricf in this case will demonstrate that CAB 


did not refer to or rely upon irrelevant or immaterial record items and 


that all of the materials designated and used by CAB were entirely perti- 
nent, appropriate and necessary. The fact that Eastern relied more strongly 


on different materials suggests only the differing personalities and 


approaches of the lawyers involved. | 


II. 


EASTERN IS ENTITLED TO COSTS FOR PRINTING MATERIALS 
DESIGNATED BY THE CAL 


FEIA argues that, since CAB would not have been entitled to costs 
if it had printed the Joint Appendix, Eastern should not be paid for print- 
ing materials designated by the CAL. This argument ignores three highly 
significant points: 

(1) As noted above, FEIA stipulated that it would print the 
Joint Appendix, and if it had done so it would have borne the entire cost. 

(2) This Court's Rule 17(£) provides that Eastern, as a "party 
entitled to costs" (as this Court has held in its order of September 22, 
1964), is entitled to reimbursement for "the actual cost of printing 
joint appendix, or such portion of the cost of printing the joint 


aS= 


appendix as may have been paid by" Eastern. There is no suggestion that 
less then all of the printing should be paid for, or that a party should be 
reimbursed only for printing portions of the record which it designated. 
Indeed, the losing party pays for all of the printed record, including 
parts designated by its opponent. 

(3) The designation of record by the CAB was, for all practical 
purposes, adopted by Eastern. Eastern's counsel were in touch with counsel 
for CAB before any designations were made, and Eastern knew what CAB would 
designate before it filed its own designations. Eastern agreed with CAB 
that the materials designated by CAB were necessary and appropriate, and 
would have designated such materials if the Board had not designated them. 
Moreover, since CAB was referring to such materials in its brief, Eastern 
felt obligated to print all such materials in compliance with the intent of 
this Court's rules. 

FEIA stresses its allegation thet the CAB would not have printed 
@ separate Joint Appendix if Eastern had not undertaken the printing costs. 
We do not so understand CAB's position. Clearly, the Board deemed its 
designations to be material and necessary, and any suggestion to the con- 
trary is a gratuitous charge of disregard for this Court's rules.* If the 
Board did, in fact, consider the possibility of proceeding without printing 
record materials other than those in FELA's Appendix, we must assume that 
the Board either (a); would have filed a less heipful brief than the one it 


did file with the aid of the Joint Appendix, or (b) would have filed 


*FEIA's innuendoes (its petition pages 12-13) that the Board did not "act 
responsibly in making designations" and that the Board used its "jurisdic- 
tion over" Eastern "for other purposes" as a means to "enlist the aid of" 
Eastern, and similar comments by FEIA throughout its petition, are unworthy 
of any practitioner before this Court or the CAB, and do not deserve a 
reply. 


substantially the same brief which it did file, but with references to the 
| 

original transcript, relying on the provision in the Prehearing Conference 
Stipulation that "any party, in brief or at the hearing in the case, may 
refer to and rely upon any portion of the original transcript herein which 
has not been printed to the extent that such portion may be material to the 
stipulated issues, it being understocd that any portions of the record thus 
referred to will be printed in a supplemental joint Apacan 8 the Court 


directs the same to be printed." 


Since the materials in the Joint Appendix were relevant, material 


and necessary, and since Eastern paid for printing them, Eastern clearly is 


entitled to be reimbursed for its costs. 
III. 


AS AN INTERVENOR ALIGNID WITH THE CAB, 
EASTERN IS ENTITLED TO COSTS 


FEIA stresses the fact that this Court's Rule 20(b) provides for 
allowing costs to "appellee or respondent" and contends that Easter is 
neither since Eastern is an intervenor. However, Eastern intervened in 
accordance with this Court's Rule 38(f), setting forth its "interest and 
the grounds upon which intervention is sought" as required by that rule and 
clearly aligning itself with CAB as respondent in support of the Board's 
order, Eastern acted within the time specified by the rule to permit its 
participation in the "designation of the record."' Eastern actually was 
"the main party in interest" since FEIA's complaint was against Eastern, 


and it would have been proper for FEIA to name Eastern as a respondent in 


its petition for review. The fact that Eastern was forced to;intervene in 


order to attain status as a respondent should not alter that status.* 

It should| be noted in passing that PEIA itself recognized East- 
ern's interest in the case and did not even oppose Eastern's motion to 
intervene, 

Under the circumstances, there is no reason to believe that this 
Court's use of the words "appellee or respondent" in Rule 20(b) means any- 
thing different from "the prevailing party" as is provided in Rule 54(d) of 
the Federal Rules of Civil Procedure and in other rules cited by FEIA, and 
as is the uniform practice in all courts. Since FEIA concedes (its petition 
page 13) that "prevailing party" is an "inclusive term which quite obvi- 
ously includes aa intervenor," its argument falls of its own weight. 

The fact that Eastern as an intervenor is an “appellee or respon- 
dent" within the meaning of this Court's Rule 20(b) is conclusively 
established by this Court's Rule 17(£) which states: "There shall be no 
taxation of costs for briefs of amici curiae or replies thereto unless 
ordered by the court." Since the Court found it necessary to make this 
specific ruling with, respect to amici curiae, it obviously considered 


intervenors to be entitled to costs. 


*There is a strong suggestion in FEIA's petition (page 13) that FEIA deli- 
berately named only CAB as respondent in order to take advantage of the 
fact that CAB could not be allowed costs, then deliberately refused to 
comply with the Prehearing Conference Stipulation requiring FEIA to print 
the record designations of all parties in order to force a situation in 
which either (1) an incomplete and inadequate record would be printed for 
the Court or (2) the bulk of the essential record would be printed without 
possible cost to FEIA when it lost the appeal. If FEIA really formulated 
such an elaborate scheme to avoid the usual costs of an appeal, we believe 
this Court should not approve it. 
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CONCLUSION 
For the foregoing reasons, the FETA petition for rehearing should 
be denied, 


Respectfully submitted, 


/s/_ 1. Glen Harlan 
W. Glen Harlan 


Counsel for Eastern Air Lines, Inc. 
mounscn sor Sastern Air Lines, Inc 
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Counsel for Eastern Air Lines, Inc. 
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QUESTIONS PRESENTED 


abe Did the Court misconstrue Rules 16 (i), and 17 (£) 


of this Court, which permit the taxing of costs of "necessary" 
matters only, by taxing against petitioner the invecvenocte costs 
of printing in a separate appendix (a) matters already printed in 
petitioner's appendix to its brief; (b) matters, such as published 
opinions of federal courts, generally and publicly available to 
the Court in otherwise convenient form; and (c) matters not 
material to a decision on the questions presented on appeal? 


2. Did the Court misconstrue Rule 20(e) of this Court 
by taxing against the petitioner the costs of poonene matters 
designated by the Government for the Record on appeal? 

3. Did the Court misconstrue Rule 20 (b) of this Court, 


which allows costs to an "appellee or respondent" only, by taxing 
| 


the costs of the intervenor? 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 18,096 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION, 
EAL CHAPTER, AFL-CIO, 


Petitioner 
Ve 
CIVIL AERONAUTICS BOARD, 


Respondent 
EASTERN AIR LINES, INC., 


Intervenor 


PETITION FOR REHEARING 


INTRODUCTORY STATEMENT 


This is a request for rehearing of an order dated Sep- 


tember 22, 1964, by which a majority of a panel of this Court, 
with Judge Fahy dissenting, granted a motion of Eastern Air Lines, 
Inc. ("Eastern") to tax against petitioner ("EAL Chapter") the 


costs of printing Eastern'’s brief and separate appendix. 
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The appeal in this case was from an order of the Civil 
Aeronautics Board ("Board") which had dismissed a complaint filed 
by EAL Chapter alleging certain violations of the Federal Aviation 
Act and the Railway Labor Act by Eastern. Because the appeal was 
from an order of the Board, EAL Chapter named only the Board as 
“respondent." Eastern, on its own motion, sought and obtained 
leave to intervene in the appeal as an "intervenor." 

Thereafter, when it came time to prepare the joint 
appendix, on November 22, 1963, EAL Chapter filed with the Court 
and served upon the parties a Designation of Record in which it 
designated 116 printed pages of material as necessary to the 
appeal. Eastern filed its own Designation of Record dated 
December 17, 1963. The Board then filed its own Designation of 
Record dated December 18, 1963. Thus, when Eastern and the Board 
each filed their own designations, they had before them and knew, 


or should have known, the matters designated by EAL Chapter. 


The designations of both Eastern and the Board contained 


matters already designated by EAL Chapter and matters irrelevant 
to an appeal from a dismissal of a complaint, without any hearing. 
In addition, the Board's designation included decisions of federal 
courts admittedly available to the Court in official reports and 
other forms. Accordingly, on December 27, 1963, counsel advised 


Eastern and the Board that, in accordance with Rule 16 (a) of the 
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Court, only those portions of the record designated by EAL Chapter 
would be printed in the appendix, and specifically Listed each 
of the record pages which would therefore not be included. 

On January 8, 1964, Eastern and the Board asked this 
Court to issue an order directing EAL Chapter to print in the 
appendix all those portions of the record designated by the Board 
and by the intervenor. The Motion candidly admitted that “thirty- 


six pages (of the Board's designations) consist of opinions here- 


tofore entered by the courts," that “costs are not recoverable 


by or against the government in review proceedings of this type," 


and further 


"Had there been no intervenor on the Board! s 
side, it would have been necessary for the 
government either to have voluntarily assumed 
the cost of printing or to have filed a 
motion such as the one here involved since 
any amount of money expended by the govern- 
ment would have been lost, and this in cir~ 
cumstances in which it is believed that the 
portions designated by the Board are plain~ 
ly material and required to be printed DY, 
petitioner under Rule 16." 


On January 29, 1964, the Motion was denied by Chief 
Judge Bazelon. Instead, the Chief Judge granted Eastern and the 
Board leave to print and file a separate appendix toi thea briefs. 

To this point, the Board and Eastern had been proceed— 


ing as one. But, the Board's doubts as to the need to print its 


own designations,when faced with the likelihood that it would 
have to pay for printing those designations, altered the relation- 
ship. The Board advised the undersigned that it was prepared 


to proceed on EAL Chapter's designations alone. 


Eastern thereupon made arrangements to print not only 


what EAL Chapter said would not be printed but all the matters 
designated, including the duplicated portions, and a document 
captioned "Joint Appendix Submitted by Respondent and Intervenor" 
was printed and filed. That appendix is 200 pages in length. 

Of those 200 pages, only 8, pp. 82a-89a, are designations original 
to Eastern. Sixty pages (22a-8la) contain a statement designated 
by both Eastern and the Board. The remaining 132 pages are matters 
either designated only by the Board or, as described below, al- 


ready designated by EAL Chapter. The Board was unwilling to bear 
1 
its fair share of the cost of printing this appendix. Forty-one 


pages consist of matters designated by petitioner and already 
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printed by petitioner in petitioner's appendix. Another forty- 


five pages of that appendix consist of published Opinions and 


1. The Board's designations are dated December 18, 1963, while 
Eastern's are dated December 17, 1963. Two conclusions may be 
drawn: (1) | Eastern, which filed the earlier designations, 
did not consider the bulk of the matters material enough to 
even designate; and (2) the Board, while at one time deeming 
the matters material enough to independently designate them, 
later changed its mind when faced with the cost of printing 
the matters and did not view the matters material enough to 
pay for. 


Pages 92a-96a; 98a-109a; 110a-113a; 114a-118a; 119a; 187a-199a. 
These pages correspond to the following pages cf petitioner's 
appendix: 20-23; 27-38; 47-49; 43-46; 51; 99-110. 


decisions of federal courts in related litigation which are con- 

veniently available to the Court in printed form in the Federal 
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Reporter or the well known aviation and labor law sé@rvices. 

The opinion and decision of the Court of April 23, 1964, 
affirming the order of the Board makes no reference to the matters 
designated by the Board and Eastern. Instead, the decision is 
predicated upon a review of matters included in EAL Chapter's 
appendix or of public record, such as the decisions of the federal 


courts. 


Thereupon, on August 14, 1964, Eastern filed its Motion 


to Tax Costs. It is from the order of this Court granting that 


Motion that this request for rehearing is taken. 


STATEMENT OF POINTS 
1b The Court erred in taxing the costs of Eastern's 
separate appendix because that appendix contains matters already 
designated and printed by EAL Chapter in its own appendix, federal 
court decisions generally and publicly available to evs Court in 


printed and published form, and other matters outside Rules 16 (i) 


and 17(f£) of this Court which are not "necessary" to the questions 


The decision of Judge Feinberg, pp. 137a-162a, is reported 

at 208 F. Supp. 182; the decision of Judge Levet, pp. 163a- 
173a, is reported at 51 L.R.R.M. 2105, 45 C.C.H. Labor Cases 
27,467, and at 8 C.C.H. Aviation Cases 17,149; and the decision 
of Judge Hays, pp. 174a-18la, is reported at 311 FP. 2a 745. 


presented on appeal. 

2. Eastern is not entitled to costs against petitioner 
for matters designated by the Board which the Board itself subse- 
guently did not consider material enough to pay the cost of print- 
ing. 

3. The Court erred in taxing the costs of Eastern, an 
intervenor on its own motion to the appeal, by misconstruing 
Rule 20(b) of this Court which provides for the recovery of costs 


of an "appellee or respondent" only. 


EASTERN'S SEPARATE APPENDIX CONSISTS OF MATTERS ALREADY 

PRINTED AND BEFORE THE COURT IN PETITIONER'S APPENDIX, 

DECISIONS OF FEDERAL COURTS CONVENIENTLY AVAILABLE TO THE 

COURT IN PRINTED AND PUBLISHED FORM, AND OTHER MATTERS 

NOT NECESSARY TO THE APPEAL 

Assuming arguendo that Eastern, as an intervenor, is 

otherwise entitled to its costs, ané as argued below, pp. 13-14 
EAL Chapter does notbelieve it is, it is clear that in this case 


Eastern may not recover its costs because the items for which 


reimbursement is sought are outside the rules of this Court. 


A. Matters Already Designated And Printed By EAL 


Chapter Or Otherwise Available To The Court In Printed Form. 
ee Vee tna te 20 ene Coure In Printed Form. 


There is no justification whatsoever for taxing EAL Chapter for 
Eastern's costs of printing either (1) matters which had already 
been printed by EAL Chapter in its own appendix; or (2) matters, 
such as decisions of the federal courts, which were otherwise con- 


veniently available to the Court in printed form. 


Nothing can be more unnecessary to an Soren than print- 
ing in two separate appendices the same matters, ox, printing in 


an appendix federal court decisions which are readily and con- 


veniently available to the Court in the Federal Reporter, Federal 


\ 
Supplement, or the well known aviation and labor law services. 


It makes no sense to print these matters in the first place. 


ral 


it compounds the injury to ask another party, a party not respon- 


sible for that duplicate printing and a party which! has protes 


from the beginning, to pay for printing that redundant material. 


e seems little coupe tr Sastei jtself recognized this 
+ * \ AS = 

Eastern's or j jnati "Petition for 

not appear in 


ay 


poy 
fa 
Ent 
the 
Co 
‘= 


Q 
fay 
* 


wy 


iS 


for that document 
But, Eastern also 
Saas ug, 1963 
199a) in the “Joint 
endix, " had earlier = ace 
ated the same. SCGRONS ane ei i he 12 pages, 9 
Petitioner is being < twice, because Beater 
eless. The same is true i ach of the following cases: 


fu 
[7 
es 

. 


az 
oO 
Hh 


PR: 
OD 
02 


ty 


$y PHO 
(0) i) 63 


R 


.@) 
: 


£ Pages in 
No. of Pages in nex's Appendix 
“Joint Appendix" tad Petitioner 
ich Petitioner 
Asked To Pay 
Second Time 


(20-23) | 
(27-38) | 
(47-49) | 
(43-46) | 
(51) 
(99-110) 


NRE OD w& fob 


br 


87a-199a) 


3h 
EAL Chapter cannot be expected to bear these costs, and the Court 


5 
erred in holding that EAL Chapter was liable for them. 


B. Matters Not Necessary To The Appeal. Chief Judge 


Bazelon denied the motion by the Board and Eastern to require 


EAL Chapter to print their designations. Eastern's instant Motion 


To Tax Costs would have this Court now overrule that prior deter- 
mination. Eastern and the Board have already litigated the 
materiality of their separate designations and the Court has ruled 
adversely to them. Eastern should not be given, in the guise of 
the instant motion, another opportunity to burden EAL Chapter 
with costs properly borne only by Eastern or the Board. 

This is especially so when the other facts related 
above are recalled. (1) Nowhere in the Court's Opinion affirm- 
ing the Board on appeal does the Court make mention of any matter 


designated by the Board or Eastern; (2) the bulk of the appendix 
6 
filed by Eastern are matters not even Gesignated by Eastern; and 


By letter dated September 24, 1964, counsel for Eastern ad- 
vised that he had computed total taxable costs for printing 
its brief and the separate appendix as, and requested prompt 
remittance of, $1,080.25. This is some $840 less than the 
figure which appears on the two invoices attached to its 
Motion. However, it still includes $171.75 for "special 
type," and other items such as "author's alterations, " 
specifically excluded by Rule 17(f), and $297.50 for print- 
ing the duplicate matters and court decisions. 


Of the 160 pages of matters in that appendix not already 
designated and printed by EAL Chapter in its own appendix, 
Eastern designated only 68 pages, pp. 22a-89a. The rest 
was designated by the Board. 
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(3) the Board, while at one time stating it deemed the matters 
important enough to designate, was subsequently willing to proceed 
on appeal on the basis of the matters designated By EAL Chapter 
only. 


If the matters designated by the Board and Eastern were 


necessary and material to the appeal, why did the Court have no 


occasion to refer to them? If all of the appendix is material 
and necessary, why did Eastern designate only the small portion 
of the appendix it did? And if the appendix contains necessary 
matters, why was the Board willing to proceed on the basis of 
EAL Chapter's designations only, and unwilling to pay for its 
share of the costs of printing the matters it dia ee ae oe 
EAL Chapter suggests the answers are clear: the matters desig- 
nated by Eastern and the Board simply were not material and 


necessary to the appeal, and the appeal could have been, and was, 


decided without reference to them. 


The Board has reiterated its contention that both its an@ 
Eastern's designations were material. See "Respondent's 
Reply To Petitioner's Answer To Eastern's Motion To Tax 
Costs." But, nowhere in that document does the Board deny 
it advised the undersigned it was willing to proceed on 
EAL Chapter's designations alone, nor does it deny it was 
unwilling to pay anything for printing its own designations. 
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THE COSTS OF PRINTING MATTERS DESIGNATED BY THE GOVERNMENT 
MAY NOT BE TAXED AGAINST PETITIONER EVEN THOUGH ADVANCED 
BY EASTERN 
Rule 20(e) provides that costs for or against the 
United States shall not be allowed except when such costs are 
both specially authorized by statute and directed by the court. 
Admittedly, there is no special authorization by statute in this 
case. 
Like EAL Chapter, which had to make certain choices 
involving costs when this appeal was filed, the Board was also 


faced with alternative courses of action. Its alternatives were 


frankly stated as (a) to succeed on a motion to compel petitioner 


to print, or (b) to voluntarily assume the cost of printing. 


These alternatives flow naturally from the long standing principle 
that costs may not be taxed in favor of or against the government, 
incorporated into this Court's Rule 20(e), as stated above. The 
Board made its choice: it filed a motion to require EAL Chapter 
to print. That motion was denied. Only the second alternative -- 
to pay for printing -- remained. 

The instant motion is an obvious attempt to accomplish 
by indirection what the Board could not accomplish directly. Under 
the Rule, the cost to the Board of printing what it Gesignates 
may not be taxed. It is a patent subterfuge to have Eastern pay 
for printing that which the Board designated and the Court refused 
to require petitioner to print, in order that Eastern could then 


seek to have costs taxed against EAL Chapter. 


To sustain the instant motion would give to the Board 
a windfall at the expense of EAL Chapter to eRaCHs bonmles any 
standard of equity, the Board is not entitled. The Board desig- 
nated the bulk of the separate appendix. Although rendering 
lip service to the notion that the matter so designated was 
material, it soon became obvious that there was oe enough sub- 
stance to the Board's view of materiality to undertake the cost 
of printing. In fact, the Board was willing to proceed on appeal 
on the basis of EAL Chapter's designations alone. But, because 
there was an intervenor in this case willing to print even dupli- 
cate matters and court decisions already available to the Court, 


the Board has imposed on the Court and the parties a separate 


appendix for which it refuses to pay. This result should not 


be permitted by this Court. 

Eastern will argue that this is a harsh result vis-a- 
vis Eastern. But, surely, this is a fairer result than that 
sought by Eastern and awarded by the panel of this Court of 
burdening EAL Chapter with these costs. For Eastern, when ap- 
prised that the Board was willing to proceed on EAL Chapter's 
designations alone and was not willing to pay its fair share, had 
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the opportunity, an opportunity EAL Chapter did not have, to 

8. EAL Chapter, by its letter of December 27, 1963, sought to 
force a change in what the Board desired to have printed. 
In this regard, the letter was to no avail, because the Board 
refused to delete any of its designations. Indeed, the Board 
obviously did not even make an effort to restrict the matters 
printed in the "Joint Appendix" to those which EAL Chapter ad- 


vised would not appear in the printed joint appendix. Nor, 
for that matter, did Eastern bother to make such an effort. 


convince the Board that no purpose would be served by printing 
such things as matters already printed by EAL Chapter and court 
decisions. Instead, Eastern did nothing with the Board and 
authorized the printing of these matters, matters which Eastern 
did not even designate because it did not consider them material. 
In so doing, Eastern assumed the risk and the necessary conse- 
quences, 

The essential fairness and equity of the Rule with 
respect to taxing costs for and against the Government is under- 
scored by the cavalier manner which the Board here manifested 
in treating its obligation to the parties and to the Court. 
Faced with the need to pay, and thus being responsible for what 
it designated for printing, the Board would not print; given an 


opportunity to impose the obligation to pay on another, it did. It 


is a patent abuse of the authority vested in the sovereign to 


seek to impose the cost of printing duplicative and unnecessary 
material by enlisting aid of another litigant. The Board erect 

ed for itself in this fashion an impregnable position. It insulated 
itself completely from any need to act responsibly in making a 
@esignation. The Rules of the Court prohibit recovery of costs 
against the Board. The superior influence inherent in sovereignty 
enables the Board to enlist the aid of another litigant, either 
because it makes common cause with that litigant or because it 


has jurisdiction over that litigant for other purposes, so that 


=n 


effectively costs are taxable in favor of the Board. Protection 
against such arrogation of power is available only from the Courts. 
IIIT. RULE 20(b) DOES NOT ENCOMPASS THE TAXING OF costs OF AN 
INTERVENOR 
Rule 20(b) of this Court spells out in clear fashion 
| 


that costs “on affirmance" are allowed only to "the appellee ox 


respondent." 


One of the determinants in taking an appeal is the 


cost involved. Necessarily, this includes the case where defeat, 
rather than victory, is a possibility. Such was the case on the 
instant appeal. If defeat resulted, EAL Chapter faced an.obliga- 
tion to pay certain costs, but not others. Thus when this appeal 
was taken by EAL Chapter, it did not have to take into account 
payment of costs to any intervenor. 

That EAL Chapter's reading and interpretation of the 
clear and unambiguous wording of Rule 20(b) is strict is little 
reason for giving the words meaning they cannot otherwise bear. 
When this Court drafted Rule 20, several alternatives were avail- 
able. Like the Second and Eighth Cicuicene which follow Rule 
54(da) of the Federal Rules of Civil Procedure, this coe could 
have adopted the use of "prevailing party," a more cates term 


which quite obviously includes an intervenor. Or, the Court 


9. See Rules 27 and 17 of the respective Circuits. 


Sa 


could have adopted the language used by the Seventh Circuit, 

“against appellant," again a more general term. au Or, this 

Court could have adopted the even more restrictive language 

of the Fifth, Sixth, Ninth, and Tenth Circuits of "appellee." 11 
This Court accepted “appellee or respondent" in the 

face of these many alternatives, clear proof indeed the choice 


was a deliberate one, one meant to convey precisely the extent 


of the obligation imposed. It would be unfair now, after EAL 


12 
Chapter has relied upon the rule, to expand the obligation 


in a retroactive fashion by requiring EAL Chapter to pay Eastern's 


costs. 
Conclusions 


For the reasons stated herein, this Petition should 
be granted, and upon rehearing the order of the Court of Septem- 
ber 22, 1964, taxing costs against EAL Chapter set aside. 


Respectfully submitted, 
I. J. Gromfine 


Herman Sternstein 
Zimring, Gromfine and 
Sternstein 
William B. Peer 
O£ Counsel 
Attorneys for Petitioner 
10. See Rule 27. 
ll. See Rules 31, 23, 25 and 26 of the respective Circuits. 
i2. This instant case is one of first impression. There has not 
been, to counsel's knowledge, another case in this Circuit 
awarGing costs to an intervenor under the circumstances here. 
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Ixtropuctrion 


This brief is filed in reply to briefs filed by the Civil 
Aeronautics Board and by Eastern Air Lines, Inc.? Because 
of the common tenor of these briefs, several introductory 
comments are in order. 


This is an appeal from an Order of the Board dismissing, 


' Hereinafter references to the brief of the Board will be indicated 
“Bd.—;"" references to the brief of Eastern will be indicated 
“East.—."* All references to the opening brief of Petitioner will 
be designed ** Pet.—."" 
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on written pleadings only, a Complaint brought by Peti- 
tioner against Eastern. However, both the Board and East- 
ern in their briefs, indeed as the Board did in the Order 
appealed from, would have this Court view the case as if it 
had been decided by the Board after a full evidentiary hear- 
ing had been accorded Petitioner, after witnesses had been 
heard and examined, and after a record had been estab- 
lished, from which the Board, having determined credibility, 
established the facts and reached conclusions of law. For 
only if this is the posture in which the Board and Eastern 
seek to have this case considered by the Court, can one 
explain the treatment of the ‘‘facts’’ and ‘‘counterstate- 
ment of the case’’ by the Board and Eastern. 


The Board in its ‘‘Counterstatement of the Case’’ relies 
primarily on the pleadings of Eastern, and other filings of 
Eastern, in stating the ‘‘facts”’ of this case.* In this fashion 
the Board, exactly as it did in its Order, resolves disputed 
and controverted issues as to material facts against Peti- 
tioner, the party against whom the Motion To Dismiss was 
filed. For example, in the third line of its ‘‘Counterstate- 
ment of the Case’’ (Bd. 1), the Board states the flight engi- 
neers were ‘‘replaced’’ by pilots during the strike, and cites 
two transcript references. The first transcript reference, 
“Tr. 5,’’ is page 4 of the Complaimt herein. One searches 
in vain that page, and any other pleading of Petitioner, for 
anything which supports the assertion that the flight engi- 
neers were ‘‘replaced.’’ Indeed, this issue of ‘‘replace- 
ment”’ is one of the crucial issues to be litigated before the 
Board, because Petitioner contends the flight engincers 
had not been and could not lawfully be replaced, and East- 
ern’s conduct was discriminatory and unlawful in purport- 
ing to do so. (Tr. 14-15, 17, 205) The other transcript refer- 


* This is not quite as unusual as Eastern’s ‘‘Counterstatement of 
the Case.’’ In this five-plus pages of that ‘‘Counterstatement”’ 
every reference, other than references to the Board’s Order, is to its 
own pleadings. 
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ence, ‘Tr. 90,’ relied upon by the Board to support its 
finding of ‘‘replaced”’ is to a ‘‘Statement”’ filed by Eastern 
attached to its Answer to the Complaint. The Board does 
not explain why on a motion to dismiss it chose to believe 
Eastern and to discredit Petitioner. 


Another example is the Board’s reference to a ‘‘strike’’ 
in 1961 by the flight engineers. (Bd. 4, 1.9) The supporting 
record reference (Tr. 78) is a pleading of Eastern.? Peti- 
tioner’s pleadings make no mention of this ‘‘strike,’’ and 
Petitioner would deny the characterization ‘‘strike.’’* 


A third example is the Board’s reference in its bricf, as 
though to an established fact, that Petitioner only ‘‘con- 
ditionally accepted’? (Bd. 5, 1. 24) the Feinsinger Commis- 
sion proposals. Again, the cited reference is to a pleading 
by Eastern. Again, Petitioner pleaded no facts on this issue 
in its complaint. Petitioner did assert in its ‘‘Reply to 
Eastern’s Answer’’ that it ‘‘accepted”’ the Feinsinger Com- 
mission Report. (Tr. 211)* 


A fourth example is another claim by the Board that Peti- 


3 The second reference cited, ‘*Tr.399,’’ is an apparent typo- 
vraphical error, there being nothing at that page having anything 
whatsoever to do with this point. 

*See Pet. 40, n. 34, wherein Petitioner first pointed out there 
was nothing in the record to support a similar ‘‘finding’’ by the 
Board in its Order that Petitioner ‘‘struck’’ Eastern in 1961, noting 
that this question had not been litigated. Eastern rebuts this last 
contention with the claim Judge Choate ruled the ‘‘stoppage was 
a ‘Union strike’."" (East. 28). Apart from the fact Eastern 
does not enlighten the Court whether this ruling was made upon 
an er parte submission, or after a hearing being accorded the alleged 
strikers, the same Court has now ruled that Judge Choate was with- 
out jurisdiction over the subject matter of that dispute. This latest, 
and dispositive, determination was made on December 6, 1963, 
before Eastern’s brief to this Court was filed. 

> One may wonder why the Board selected this statement of ‘‘con- 
ditionally accepted’’ by Eastern, over another by Eastern con- 
ceding Petitioner had accepted the Report. (Tr. 55) 
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tioner only ‘conditionally accepted”? a proposal to submit 
the dispute to arbitration. (Bd. 6, last line) Reference to 
the first transcript citation, “Tr. 8,’” page 7 of Petitioner’s 
Complaint, reveals Petitioner pleading (line 6), ‘This pro- 
posal was aecepted by EAL Chapter.’? Needless to say, the 
second reference, Tr. 101," is to Eastern’s ‘*Statement.’? 
Again, the Board does not indicate why it chose to disbe- 
lieve Petitioner’s unqualified statement.* 


What the Board and Eastern have done only serves to 
underscore the basic fact that in the Order here appealed 
from the Board chose to ignore the well established rule 
that on a motion to dismiss the well-pleaded facts of the com- 
plaint must be taken as admitted by the movant. Pauling v. 
McElroy, 107 App. D. C. 372, 278 F.2d 252, 253-254 (D.C. 
Cir.). cert. denied, 364 U.S. 835 (1960), and that a complaint 
should not be dismissed on motion “unless it appears be- 
yond donbt that the plaintiff ean prove no set of facts in 
support of his claim ....°7 Conley v. Gibson, 355 U.S. 41, 45- 
46 (1957). Obviously, this rule was understood and followed 
by the Bureau of Enforcement when it docketed the Petition 
for Enforcement on the basis that the ‘aforesaid com- 
plaint, . .. contain{s] reasonable erounds to believe that 
the provisions of Section 401(k) of the Act have been and 
are being violated by Eastern and that formal investigation 
of such alleged violations by the Board is in the public 
interest." The Board, by its resolution of factual disputes 
against Petitioner, by its uncritical acceptance of the 
*facts** as stated by Eastern, and by its unqualified reliance 
upon such ‘facts,’ would have this Court adopt a different 
rule. 


With the facts in dispute as they are, and with the varied 
inferences which may be drawn from them, it must be plain 
that Petitioner was improperly denied an evidentiary hear- 
ing and this case was improperly decided on a motion to 
dismiss. 


“These four examples are by no means exhaustive. See infra. 
pp. 9-10. 
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ARGUMENT 


I, PETITIONER WAS IMPROPERLY DENIED A 
HEARING. 


In its opening brief, Petitioner contended that once the 
Bureau of Enforcement had ‘‘docketed’’ the Petition for 
Enforcement, thus instituting an enforcement proceeding 
against Eastern, the Board, as distinguished from the Bu- 
reau, Was without discretionary authority to terminate the 
enforcement proceeding without affording a hearing to Peti- 
titioner. First, Petitioner argued that this discretionary 
exercise of power by the Board is not contemplated by Sec- 
tion 1002(2) of the Act, because that section permits a de- 
nial of a hearing upon a complaint if, and only if, the com- 
plaint ‘‘does not state facts which warrant an investigation 
or action,’’ a statutory standard the Board did not purport 
to meet after the Bureau had found ‘‘reasonable grounds’’ 
to believe Eastern had violated the Act. Second, Petitioner 
argued that, in any event, the Board, having delegated the 
authority to the Bureau of Enforcement to determine 
whether there are ‘reasonable grounds to believe that any 
provision of the act’? is being violated, could not negate a 
specific exercise by the Bureau of this delegated authority 
and summarily terminate the proceeding, without violating 
the holding of the Supreme Court in Service v. Dulles, 354 
U.S. 363 (1957), and Vitarelli v. Seaton, 359 U.S. 535 (1959), 
and without merging the functions of prosecutor and adju- 
dicator, contrary to the Administrative Procedure Act. 


With respect to the first argument noted, little need be 
added here. For, both the Board and Eastern miss the point 
entirely that the Board, in dismissing the complaint for 
reasons outside the merits of the complaint and outside the 
truth and sufficiency of the allegations of the complaint, did 
not comport with the statutory requisites. Their treatments 
of this issue, totally wanting in analysis, are limited to state- 
ments of conclusions only. Like the Board Order appealed 
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from, the briefs are bereft of any showing where and in 
what manner the complaint is defective and why the Bu- 
reau was wrong in concluding that the Complaint stated 
““reasonable grounds’’ to believe Eastern was in violation 
of the law.? 


About the responses of the Board and Eastern to the 
second argument made, namely, that the Board had dele- 
gated to the Bureau its authority to determine when an 
enforcement proceeding is called for, several things are 
clear. The first is the startling fact that neither brief treats 
with either Service or Vitarelli, the two cases relied upon 
by Petitioner as dispositive on this issue. Thus, neither 
brief answers the question posed by Petitioner of how the 
Board may avoid complying with its own regulations 
which clearly delegate to the Bureau the unreviewable au- 
thority to find “reasonable grounds” for believing viola- 
tions of the law have been committed. 


*The Board in its brief, like it did in the Order, seeks comfort 
from Nebraska by sugeesting that ease involved judicial approba- 
tion of a Board Order dismissing a complaint without hearing after 
the Board had found merit to the complaint. (Bd. 19) As stated in 
the opening brief (Pet. 23), precisely the opposite is true. The 
Court in Nebraska found there was ‘evidence sufficiently substan- 
tial’? to support the Board’s ultimate finding that ‘‘the service 
was not ‘inadequate’ within the meaning of § 404.’? 298 F.2d at 
296. Hence, irrespective of what the Board Says was the case 
regarding ‘‘service deficiencies’’ in Nebraska, the Board had found, 
differently than here, no merit to the complaint charging ‘‘inade- 
quate service.’’ 

The Board would justify its resort to extra-record matters by 
raising the flag of agency discretion with the claim ‘“‘such a con- 
struction would effectively eliminate the discretionary authority 
conferred.’’ (Bd. 19-20). Quite obviously, this bees the question. 
Moreover, there are limits, and they have been exceeded here, to 
what an agency may do in the name of administrative notice. 
**).. [Tlo press the doctrine ... and to do that retroactively after 
the case had been submitted, would be to turn the doctrine into a 
pretext for dispensing with a trial.’? Ohio Bell Telephone v. PUC, 
301 U.S. 292, 302 (1937). 
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The Board makes the claim, a claim not supported by 
any authority and one which flies in the face of the Board’s 
own rules, that the Bureau has only “preliminary authority” 
(Bd. 20) to institute an enforcement proceeding. Petitioner 
believes there is no need to add to what it has already 
argued on this point.* Petitioner’s analysis (Pet. 12-20) of 
the statute, the Board’s own rules,® and the “Statement of 


* Both the Board (Bd. 21) and Eastern (East. 13) argue that a 
sentence found in Section 2.1 of the Board’s ‘‘Statement of Organ- 
ization,”’ supports their contention that the Board may, on a motion 
to dismiss, review and reverse the issuance by the Bureau of En- 
forcement of a Petition for Enforcement. Both neglect to quote the 
next two sentences following the one relied upon by them, which 
are: ‘*The vote of a majority of the Board less one shall be sufficient 
to bring any such action before the Board for review. In cases other 
than those in which action is taken pursuant to a@ final delegation of 
authority, or in which the responsibility is that of the Chairman 
(see below), final action is taken by the Board.’’ (Emphasis added.) 
The first of these sentences, assuming arguendo the section is appli- 
cable at all herein. has never been complied with by the Board 
in this case; or, if it has, it was done in camera, without notice to 
Petitioner. The second sentence makes the section ambiguous and 
unconstitutionally vague; it also renders the whole ‘‘Statement’’ 
internally inconsistent by at once speaking of the Board’s ‘‘right 
of review”’ (Section 2.1) of authority it has ‘‘delegated’’ without 
limitation (Section 8.3) to the Bureau of Enforcement. 

Furthermore, if Section 2.1 of the Statement of Organization has 
the meaning ascribed to it by the Board of permitting Board review 
of all decisions by the Bureau, Section 302.205 (¢) would be supere- 
rogatory. 

® Eastern in its contention that the sword cuts both ways (East. 
13, n. 4) overlooks Section 302.205 (¢) of the Board’s rules which 
specifically provides for Board review of the Bureau’s refusal to 
docket a Petition. While the Board (Bd. 21) refers to this section 
as a ‘‘corollary provision,’’ Petitioner respectfully suggests that 
this provision for Board review confirms its entire argument. For it 
demonstrates clearly that when the Board wanted to provide for 
review of a Bureau determination it knew how to do so. Thus, it is 
significant that there is no analgous rule providing for Board review 
of the Bureau's determination to docket a Petition for Enforce- 
ment. 
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Organization” disproves the contention that the Bureau has 
only “preliminary authority.” 7° 


One final remark on the obligation of the Board to afford 
Petitioner a hearing. The Board (Bd. 20, n. 23) and Eastern 
(East. 9, n. 2) argue that Petitioner is “foreclosed” and its 
“standing to raise this point is doubtful” because of the pro- 
visions of Section 1006(e) of the Act. Clearly, that section 
is not applicable here, but rather was meant to control a 
case where a party, having filed certain objections or ex- 
ceptions to a recommended report of a hearing examiner 
with the Board, then raises different objections on appeal 
from the order of the Board. Moreover, as this Court well 
knows, lack of jurisdiction, herein of the Board to consider 
a motion to dismiss, may be raised at any time either by 
a party or by the Court sv sponte. Petitioner was not barred 
by Section 1006(e) from presenting to this Court the ques- 
tion whether the Board had discretionary authority to 
erant a motion to dismiss once a Petition for Enforcement 
had been docketed by the Bureau against Eastern. 


II. SECTION 1002(a) DOES NOT PERMIT DISMISSAL 
OF THE COMPLAINT SIMPLY BECAUSE THE 
BOARD HAS DOUBTS ABOUT PETITIONER'S FU- 
TURE STATUS. 


Both the Board and Eastern, withont any mention of 
Section 1002(a) and the strictures imposed by it upon 
Board discretion, contend that the Board did not abuse its 
diserction by basing its dismissal of the Complaint on its 
conjecture about Petitioner’s future status as a collective 
bargaining representative. Before examining why the po- 
sition of the Board and Eastern is totally untenable, one 

Petitioner fails to sce how the fact that the Bureau may have 
invited a decision by the Board on the ‘‘threshold’’ question whether 
the Board should exercise its jurisdiction, as argued by the Board 
(Bd. 8) and Eastern (East. 10), alters the result. On this issue. 
the Bureau was just as much in error as the Board. 
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fact bears emphasis: Eastern has never, either when it 
committeed the unfair labor practices complained of, when 
it answered the Complaint of Petitioner, when it filed its 
Motion To Dismiss, or when it filed its brief in this Court, 
defended its conduct upon the eround that it had a “good 
faith doubt” (Bd. 28) about whether Petitioner was the ap- 
propriate bargaining representative for the employees in- 
volved. The short of this is that “good faith doubt.” like 
other findings by the Board, is of whole cloth, that Eastern 
well knows with whom it is obligated to bargain, and the 
Board has, in abdication of its statutory responsibility, 
given Eastern an “out” that Eastern never considered. At 
no time relevant to the Board’s order here involved was 
there a “genuine question as to representation” (Bd. 24, 
n. 27), and there is none now, unless this Court is willing to 
say that an employer may destroy a union by refusing to 
bargain and then benefit from that unlawful conduct by re- 
lying on the natural consequences of his unlawful conduet 
as a defense 


The Board, in support of its contention it “reasonably 
declined to proceed” (Bd. 23) in this case with the enforee- 
ment proceeding, argues in the alternative. First. it as- 
serts that by the time it could complete the enforcement 
proceeding, there “exists a strong possibility” (Bd. 25) Pe 
titioner would not be the bargaining agent. This argument 


"OP the six basic claims of unfair labor practices stated in the 
Complaint (Pet. 2-3). only the third in any manner remotely re- 
sembles a ‘jurisdictional’ or ‘representational’ dispute between 
the two unions. The other five have uothing whatever to do with 
ALPA, and involve classie unfair labor practices by an employer 
against its employees, No good reason appears why. when Petitioner 
claims that Eastern in addition to committing these five violations 
of law compounded these violations of law by dealing with ALPA, 
the Board loses jurisdiction to d'spose of all of the claims stated. 
Petitioner would not agree that even the third involves a ‘*juris- 
dictional’” or **representational’’ dispute; but. rather, it too is a 
classic example of an unlawful refusal to bargain and has the 
unlawful effect of coercing the employees in their choice of a bar- 
gaining representative, 
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is bottomed solely on an indulgence in a conclusion based 
on disputed, and unlitigated, issues of fact and law as to 
whether there had been a “ ‘lawful’ replacement” of the 
flight engineers. (Bd. 25, n. 28) Hence, no further comment 
is warranted. 


Second, the Board argues, in which argument it is joined 
by Eastern, that even if Petitioner retains its present rep- 
resentative status at the conclusion of the enforcement 
proceeding, it would be “inappropriate” (Bd. 25) to direct 
Eastern to bargain with Petitioner, because it may not 
“proceed upon assumptions” (Bd. 25) that Petitioner is 
still the representative inasmuch as this would constitute 
a “predetermination of representation matters” within the 


exclusive jurisdiction of the National Mediation Board. 
Thus, the Board and Eastern reverse completely the pre- 
sumption impelled by law from an outstanding certifica- 
tion,!2 and from the undisputed fact that Eastern and the 
Petitioner had an uninterrupted history of collective bar- 
gaining up to the time of the conduct here involved. For, 


instead of giving weight to the bargaining history and hon- 
oring an outstanding certification held by Petitioner, and 
thereby granting full faith and credit to a determination 
by the Mediation Board that Petitioner is and continues to 
be the certified bargaining representative, the Board and 
Eastern would have this Court accept the argument that 
to do so interferes with the exclusive jurisdiction of the 
Mediation Board. This stands logie on its head. The Board 
will invade the jurisdiction of the Mediation Board to 
determine which union is the appropriate bargaining agent 
only when it views some other union than the one certified 
by the Mediation Board as the appropriate union; certainly, 


12 Eastern goes one step further and asserts that Petitioner was 
obliged to file an application with the Mediation Board ‘‘for clarifi- 
cation.’” (East. 19) But, to what end? The best Petitioner could 
hope for would be reconfirmation of its certificate. with no assur- 
ance or expectation that Eastern or ALPA or the Board would 
treat it any differently. 
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it cannot interfere or invade or trench upon the jurisdiction 
of the Mediation Board by honoring its certificates.18 


The Board and Eastern excuse the refusal to hear the un- 
fair labor practice charges brought before the Board by 
Petitioner on the additional ground that these charges prop- 
erly lie within the jurisdiction of the Mediation Board.1+ 
Two immediate responses to this argument are evident. 
First, it is not true that the Mediation Board has authority 
under the Railway Labor Act to hear complaint of unfair 
labor practices; nor does the Mediation Board have the 
power to issue cease and desist orders against what are clear 
violations by Eastern of its obligations under the law. The 
only administrative ageney with such power is the Civil 
Aeronautics Board which now would have this Court sane- 
tion its refusal to exercise this power on the erroneous 
ground that another agency possesses it.1° And, even if 


™Tn the Southern case, the Board adhered to the proper policy 
and respected the bargaining status of the threatened union. See 
Pet, 29. n. 24. The Board distinguished its treatment of this issue 
in Southern on the ground in that case ‘‘there was no evidence 
which would serve to rebut the presumption that ALPA’s represen- 
tation status continued.”’ (Bd. 30) This cannot suffice, for the only 
*‘evidence’’ present in this case to rebut the presumption that 
Petitioner's status continues is the unsupported, unfounded, and yet 
unlitigated, claim that the flight engineers have been lawfully 
replaced by pilots. Moreover, as the Board has itself noted, em- 
ployees hired after the commission of unfair labor practices cannot 
affect the majority status of a union. (Pet. 29, n, 24). 

u The Board’s claim that the Mediation Board has jurisdiction 
over the charges made by Petitioner is not made without some hesi- 
taney. (Bd, 29), This hesitancy is quite understandable in view 
of the obstacles to Mediation Board jurisdiction considered below. 

™ The Board states that the Mediation Board has ‘‘ample author- 
ity to consider alleged violations of the Railway Labor Act in 
determining who may participate in a representation election.”’ 
(Bd. 29). But, as this Court can well appreciate, there is a vast 
difference between the Mediation Board **considering’’ the charges 
of unfair labor practices in a representation proceeding and having 
remedial power. Petitioner is not merely asking that its Complaint 


the controversy involved herein is characterized ‘“jurisdic- 
tional,”’ the Mediation Board is. still without power to 
adjudicate, cf.. Brotherhood of Railroad Trainmen v. Na- 
tional Mediation Board, 135 F.2d 780 (D.C. Cir. 1943), and 
will on its own motion refuse to assume jurisdiction. See In 
the Matter of Representation of Employees of the Great 
Northern Railway. 3 Determination of Craft or Class 97 
(N.M.B. 1958), wherein the Mediation Board, faced with 
a dispute between two unions involving certain work assign- 
ments similar to the dispute here, held; 


“Obviously the present dispute is one of jurisdiction 
between the two organizations, and not a representa- 
tion dispute as contemp!ated by Seetion 2, Ninth, of the 
Railway Labor Act. A jurisdictional dispute of this 
nature should be resolved through the procedures es- 
tablished by the organizations themselves to adjust 
such controversies.”’ 3 Determination at 98.1% 


-_—oorreerereree——————— 


be heard; it secks also the imposition of sanctions and a directive 
order, including the reinstatement of the strikers to their rightful 
employment. The Mediation Board cannot possibly order Eastern 
to bargain in good faith, nor can it order the strikers reinstated, 
whether as a part of its determination of who may vote in a rep- 
resentation election or otherwise. 

It is this cireumstance, among others, that distinguishes the Ruby 
case, primarily relied upon by the Board. (Bd. 29), In Ruby, there 
were no strikers who were seeking reinstatement. The Mediation 
Board was fully competent to decide all questions presented. More- 
over, differently than here, in Ruby the charges levied by ALPA 
against the carrier did not include one that American ‘conditioned 
its willingness to grant economic benefits upon the pilots’ with- 
drawing from ALPA."’ This is precisely one of Petitioner’s claims, 
one over which the Mediation Board has no jurisdiction and could 
not possibly issue a cease and desist order. 


Petitioner has already resorted to these inter-union procedures 
referred to by the Mediation Board. On October 16, 1963, Peti- 
tioner invoked the provisions of the AFL-CIO “internal disputes 
plan’? and charged ALPA with having ‘traided’’ Petitioner’s 
established collective bargaining relationship with Eastern. After 
hearing, during which Petitioner and ALPA were afforded oppor- 
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The Board and Eastern are in error in stating the Media- 
tion Board has exclusive jurisdiction to decide the unfair 
labor practice charges raised by Petitioner.17 The Civil 
Aeronautics Board has that jurisdiction, and it was error 
for it to refuse to exercise that jurisdiction herein. It was 
in further error for going behind the certification of Peti- 
tioner and questioning its representation status while the 
unfair labor practice charges are pending. 


tunity to present evidence and give argument, on December 16, 
1963, David L. Cole, the Impartial Umpire for the AFL-CIO, held 
that ALPA had violated the AFL-CIO Constitution by ‘‘raiding,’’ 
as charged by Petitioner, It remains to be seen whether ALPA 
will comply with this determination and withdraw its application 
to the Mediation Board. 

“Tt is unclear to what extent the Board error is attributable 
to its misunderstanding of what the Mediation Board does gen- 
erally with applications for representation elections, or specifically 
with the one filed by ALPA herein. Apparently, the Board believes 
that every time such an application is filed a ‘‘craft or class’’ de- 
termination is called for requiring the Mediation Board to deter- 
mine which of several occupations are to be included in the craft 
or class for the purpose of determining who shall participate in 
the election, (Bd. 13. 27, n. 32). Actually, this occurs only ‘‘oe- 
casionally.”’ Administration of the Railway Labor Act, at p. 19 
(N.M.B. 1958). More importantly, the present application of ALPA 
does not contemplate or require a determination of which of the 
several occupations in the cockpit, pilot. copilot and flight engineer, 
are entitled to vote, for the application of ALPA itself refers only 
to the **Third Crew Member."" Hence, differently than in the 
Cnited case cited (Bd. 4. 27, n. 32), the Mediation Board is not 
being asked to amalgamate a!l occupations in the cockpit into a 
single **craft or class’? on Eastern, Only those employees occupying 
the **third seat.” the seat occupied by the flight engineers, are in- 
volved in ALPA’s application. And not until the Civil Aeronautics 
Board asserts its jurisdiction and determines, inter alia, whether 
the striking flight engineers are entitled to reinstatement to their 
employment in that third seat. can the Mediation Board conduct 
a representation election to determine who shall represent them. 
See n. 8, in the Ruby case, the case so heavily relied upon by the 
Board. 
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III. SECTION 1002(2) DOES NOT PERMIT DISMISSAL 
OF THE COMPLAINT SIMPLY BECAUSE PETI- 
TIONER HAS ALSO INVOKED THE JURISDIC- 
TION OF THE FEDERAL COURTS OVER SOME OF 
THE COMPLAINED-OF UNLAWFUL ACTS. 


The Board does not deny?§ that it has jurisdiction, inde- 
pendent of and concurrent with the federal courts, over the 
violations of the Railway Labor Act asserted by EAL Chap- 
ter. Instead, it is content with arguing that it would not be in 
the ‘‘public interest’’ for it to assert jurisdiction in this 
case. This argument is without merit for two reasons. 


First, the Board erroneously proceeds on the assumption 
that it is bound only by the ephemeral ‘‘public interest”? 
standard. (Bd. 32, last line) Petitioner respectfully points 
out that the Board dismissal of the Complaint was and is 
governed by the criteria mandated by Congress in Section 
1002(a), and that that section does not permit dismissal on 
‘“public interest’’ grounds alone, but rather requires a find- 
ing that the complaint does not state facts which warrant 


action. Whatever else the Board deems it may do in the 
name of ‘‘public interest,’’ Congress has precluded it from 
dismissing Petitioner’s complaint on that ground. 


Second, assuming arguendo the ‘‘public interest’ stand- 
ard is applicable herein, clearly that interest is not pro- 
moted by the refusal of the Board to act in this case. For 
if it is, the Board is saying that it is in the ‘‘public interest”? 
that Eastern continue to offer transportation service when 
its own Bureau of Enforcement has found (and the Board 
did not find to the contrary) that there are ‘‘reasonable 
grounds”? to believe Eastern has violated the Federal Avia- 


18 As the Board itself has rejected such a contention, there is no 
need to respond to the argument of Eastern (East. 23-26) that 
Congress did not intend the Civil Aeronautics Board to have juris- 
diction to decide the charges of unfair labor practices brought by 
Petitioner. See Pet. 31-33. 
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tion Act. This is the nub of this case. With this anomoly in 
mind, Petitioner moreover fails to see how in the name of 
“‘pub'ic interest”? the Board can abdicate its statutory duty 
and defer to the jurisdiction of the federal courts when the 
decisions deferred to were interlocutory in nature, were 
rendered without hearings, and concerned only some?® of 
the charges made in Petitioner’s Complaint to the Board, 
and could not possibly have adjudicated matters occurring 
after the suits were filed. The Board leaves these considera- 
tions unmentioned. 


Kastern contends that because the federal courts ‘first 
acquired jurisdiction’? (East. 26), that jurisdiction must be 
first exhausted before resort to the Board may be had. 
Query, whether within the limited terms presented by East- 
ern that jurisdiction has not been ‘exhausted’? upon cer- 
tiorari having been denied in both case. But, apart from 
this, it ix patently clear that the doctrine expoused has no 
applicability to the situation here wherein by statute both 
the Board and the courts have jurisdiction for the violations 


of law alleged. Moreover, this doctrine is not good law in 
this circuit. Philco Corp. v. Federal Communications Com- 
mmission, 110 U.S, App. D. C. 387, 293 F.2d 864 (1961 ), a case 
directly in point but not referred to by either the Board or 
Fastern.?¢ 


"Tn this connection the Board states that the courts had before 
them and adjudicated the ‘‘principal issues’? (Bd. 8) and/or **most 
of the issues’? (Bd. 16, 32). As already pointed out, Pet. 21, this 
adjective description is not accurate, 

wo Contrary to what Eastern argues, it is immaterial that any 
final decision by the Board herein would be reviewable by the 
Second Cirenit. (East, 22). This should not deter the Board avy 
mere than it has other ageneles. Jusurance Agents Union, 110 
NLR. 768) (1957). Furthermore, whether there is substantia! 
evidence in the record, a record which will be much different frown 
tiat heretofore before the courts, to support a Board determination 
avainst Eastern, is something entirely different from whether the 
Second Circuit would have reached, or already had reached, the 
same result de novo. 
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CONCLUSION 


For all the reason set forth in Petitioner’s opening brief, 
and herein, the petition for review should be granted and, 
upon review, the order of the Board vacated and a hearing 
on EAL Chapter’s complaint directed. 


Respectfully submitted, 


I. J. GromFrne, 

HlermMan STERNSTEIN, 
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